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Court Hearing XI dated 13 January 2006

Richard Ness in in unhealthy condition, so the Panel of Judges decide to suspend the today’s hearing
********************************************************************************************

Court Hearing XII dated 20 January 2006

The Public Prosecutor is failed to present the witness to today’s hearing
********************************************************************************************

Court Hearing XIII dated 27 January 2006
Transcript of Witness Examination of

Doctor A. Sonny Keraf and Ir. Isa Kamisa Adiputra

1. Agenda:

Witness Examination

2. Day / Date:

Friday/27 January 2006

3. The Panel of Judges (PoJ):

a. J I

=
Cory Sahusila Wane, SH. 

b. J II

=
Agus Budiarto, SH.

c. J III (Presiding)
=
R. Damanik, SH.

d. J IV

=
Darwo, SH

e. J V

=
Lenny Wati Mulasimadhi, SH.

4. Substitute Registrars:

(i) Sientje SH.;

(ii) Mansur Malakat; and

(iii) Herry Maramis.

5. Public Prosecutors (PP):

a. PP1

=
Robert Ilat, SH.
b. PP2

=
Purwanta Sudarmaji, SH.
c. PP3

=
Reinhard Tololiu, SH.
d. PP4

=
Muthmainah Umadji, SH.
6. The Legal Defense Team:

a. LMPP

=
Luhut M.P. Pangaribuan, SH., LL.M

b. HM

=
Herbertus J.J. Mangindaan, SH.

c. MK

=
Mochamad Kasmali, SH.

d. HT

=
Hafzan Taher, SH.

e. PS

=
Palmer Situmorang, SH., MH

f. OS

=
Olga Sumampouw, SH.

g. NN

=
Nira Sari Nazarudin, SH, LL.M

Assistants:

a. Dymas Satrioprodjo, SH.

b. Ulyarta Naibaho, SH.

7.
Witnesses:

a.
SK

=
Sonny Keraf

b.
IK

=
Isa Karmisa

 [The PoJ enters the courtroom.  The press is allowed to take pictures]

J III:
The court hearing of criminal case No. 284/Pidana Biasa/2005/PN.Manado against Defendant I PT Newmont Minahasa Raya and Defendant II Richard Bruce Ness, is hereby declared open and accessible to the public.  

 [Judge hits the gavel]

J III:
Before we proceed with the hearing, we ask the Defendant, are you healthy today?

RBN:
Yes I am.
HS:
[RBN’s answer in Bahasa Indonesia] Yes, Your Honour, I am healthy.

J III:
Pursuant to our schedule of hearing, today we continue to examine witnesses. We ask the PP, [do you have] any witnesses present today?

PP4:
We do, Your Honour.

J III:
You do. So we’ll let the Defendant to move to [his seat], we are going to proceed with witness examination.

We ask the PP to call the first witness who we will examine today to enter the courtroom.

PP4:
Thank you.  To Doctor A. Sonny Keraf, please enter.
[image: image1.jpg]DR.’ Rachmans’ya



Sony Keraf

 [The witness enters the courtroom].

J III:
Witness, what is your name?

SK:
I am Sonny Keraf.

HK III:
Sonny Keraf, yes?  Your full name is Sonny Keraf?

SK:
Doctor A. Sonny Keraf, that is what I usually use.

J III:
Doctor A. Sonny Keraf. Where were you born, and when?

SK:
I was born in Lembatai, NTT, or in Flores, NTT, 1 June 1958.

J III:
What [is your] religion?

SK:
Catholic.

J III:
Present occupation?

SK:
I work as a member of the DPR RI [House of Representatives of the Republic of Indonesia].

J III:
Lecturer at the University of Atmajaya, Jakarta, are you still?

SK:
Yes, still am.

J III:
Where do you live?

SK:
At Jalan Waringin VI No.7, Jakarta Timur, Utan Kayu, Jakarta Timur.

J III:
Are you acquainted with the Defendant?

SK:
Please repeat.

J III:
Do you know the Defendant? The Defendant, do you know him?

SK:
I know [him] well.  

J III:
You know [him] well, yeah?

SK:
I know Pak Richard very well.

J III:
But no blood relation or relation of …

SK:
No.

J III:
A relative?

SK:
No, it just so happens that I’m black, he’s white, so our blood is indeed different.

J III:
Oh I see.  Okay, so your statement will be heard as a witness in this case, [but] before that, you will be sworn as a Catholic, or is it sworn or pledged?

SK:
I can’t even recall, Sir, if it’s an oath or a pledge in Catholicism.

J III:
But they mean the same thing.

SK:
Pak Luhut knows that, Sir.

 [unclear]

J III:
Please stand up.

 [Witness takes an oath]

J III:
Witness, you had been examined by the Investigators, yeah? You have given your statements, right?

SK:
Correct.

J III:
And before you signed your statements, you have understood the contents? You read them first, yeah?

SK:
I have.

J III:
Your statements before the Investigators at that time were not given under pressure and so forth?

SK:
No.

J III:
So no, right?  So we will ask about the main points of your statements. You said that you knew Richard Bruce Ness. Your acquaintance with Richard Bruce Ness, in what capacity do you know him?

SK:
As the Director of PT NMR.

J III:
PT NMR.  When you got acquainted with Richard Bruce Ness, were you already a minister back then?

SK:
Yes, I was acquainted with him in my capacity as…

J III:
As a minister of…

SK:
Minister of the Environment.  So I did not know him before, only after, in my capacity as a minister.

J III:
This Richard Bruce Ness that you knew, was from which company?

SK:
PT NMR.

J III:
What was he there?

SK:
The director.

J III:
What was his position? 

SK:
As the director, I, uh, that is as far as I know.

J III:
So to your knowledge, he was the director, right? There are many here, many questions that relate to your position as the minister who was in charge of the environment. During your tenure as the Minister of the Environment, has PT NMR commenced its activities?

SK:
What activities do you mean?

J III:
You know PT NMR, PT NMR engages in what type of business?

SK:
In mining, so its activities relate to mining activities …

J III:
So mining activities, yea? Yea, so I mean, when you were the Minister of Environment, was PT NMR still in exploration stage, or already in the mining exploitation, what stage was it up to?

SK:
Still operating.

J III:
Still, what?

SK:
Still operating, still in mining exploitation in Minahasa Raya.

J III:
So it was still operating.

SK:
In Minahasa, sorry.

J III:
As the Minister of Environment back then, did you know that PT NMR already had AMDAL?

SK:
Yes, it had its AMDAL.

J III:
Have you seen the AMDAL?

SK:
Not specifically, because [MoE] staff knew all about it.

J III:
I will now get into the waste, okay?  PT NMR disposes of its waste into the sea, tailings right? What was the basis or what was the consideration from the MoE when the permit was granted, although it was called a temporary permit, for PT NMR to dispose of or place its tailings in the sea? Sometimes when [we] say “dispose” it is often corrected. The term is “to place” tailings in the sea, not on land. Can you tell us, how was it that the permit was issued to PT NMR to place its tailings in the sea?

SK:
So when I was the Minister of the Environment, there were claims, there were rumors about pollution committed by PT NMR by placing its tailings in the sea. But we cannot just be taken by the various claims, rumours, and information that developed as such, and in a sense, a controversy ensued about that matter, whether PT NMR was indeed polluting or not by placing its tailings in the sea.  

So there had to be a measure taken to resolve such a problem, which is why we wanted to conduct a sort of Ecological Risk Assessment study to find out exactly if the tailings placed in the sea have indeed had a harmful negative impact.  

In order to do that, first there needs to be a baseline for PT NMR, that they, continue placing their tailings on the seafloor for a certain period of time. And it is within this period of time, of course pursuant to the requirements we stated in the document, the requirements for quality standard within the period of time stated in that document, that a study can be done, and it is the results of this study that would serve as a firm basis for the government to decide whether the placement of tailings on the seafloor can be continued. Because the results of ERA study [would indicate that it] was safe or to the contrary that it should be stopped, because the ERA study does show risks that could be damaging. So that was the basis for us to issue the letter to temporarily allow PT NMR to continue placing its tailings in the sea, and to conduct a study out within 6 months. 

J III:
In what form was PT NMR’s obligation to conduct an ERA study?

SK:
Pardon?

J III:
To do this Ecological Risk Assessment (ERA), after a complaint was made, after a waste dumped into the sea then there were complaints or, whatisit called, it caused a reaction, then the MoE Minister issued a temporary permit while examining if it was true, right? And obligating PT NMR to conduct an Ecological Risk Assessment, right? 

SK:
Yes.

J III:
At that time, that order, uh, in what form was it?

SK:
In a letter.

J III:
A letter, yeah?

SK:
A letter from the Minister of Environment, sorry, as the Head of Bapedal.

J III:
You could show the temporary disposal permit later, right? Is there a copy there…

SK:
There is.

J III:
In a letter, to conduct an Ecological Risk Assessment study, yeah?  

SK:
Yes, because at that time I was not only the Minister of Environment, but also the Head of Bapedal, so the signature in that letter said “Minister of Environment – Head of Bapedal.” The letterhead was indeed from Bapedal [The Environmental Impact Agency].

J III:
So there was.  At that time, did the letter give a time period to complete this ERA study?

SK:
So as stated in point number three, we provided a 6-month time limit since the issuance of the letter.

J III:
Six months, yeah? Has PT NMR done it?

SK:
PT NMR did carry out the study we requested.

J III:
So it has. Did the study comply with the provisions issued by the Minister of the Environment, that it must involve other institutions, from the region, the regional governor, bupati [regent] and so forth, university and so on. Did the ERA study follow the requirements stipulated by the Minister of the Environment?

SK:
No. The institutions we mentioned in the letter were actually not involved in the study.

J III:
Knowing that the ERA study did not comply with the requirements stipulated by the Minister of the Environment, what actions did the Minister of the Environment take at that time?

SK:
We summoned PT NMR to deliver our response and then we asked that the study be [made] more accurate and more accountable, so joint sampling needs to be done again in that study in order to obtain a stronger and  more accurate data.

J III:
Alright now, please try to remember, when the ERA study was delivered by PT NMR, was the ERA study acceptable or not acceptable because it did not fulfill the requirements?

SK:
The ERA study could not be accepted.

J III:
For what reason?

SK:
The reason was that the study protocol did not meet the regular ERA study procedures, also that the quality of data used, in the view of the government, in this case the office of the Minister of Environment and Bapedal, was not satisfactory, and also as we said earlier, that it did not involve the institutions stated therein, and did not mentin the seasonal variations to determine if in a certain season the risks are positive, and in other seasons [the risks were] similarly positive or different. So we could not accept the results of that study.  

J III:
Was this ERA study then continued  [or] perfected? You said it was not acceptable because it had shortcomings or weaknesses, right? As you said earlier, have those weaknesses been remedied at that time or not?

SK:
The Joint Sampling which we deceded on together apparently has not been carried out by, has not been carried out because PT NMR, if I am not mistaken, has not been able to bring in the equipment required to conduct the joint sampling. And later on because we  have been replaced as the Minister of Environment and Head of Bapedal, we could not know any further  the progress of the joint sampling. The point is that during our tenure, the joint sampling which we wanted, which we requested, has not been carried out.

J III:
As far as you know now, or after that, did you ever know if the joint sampling was ever conducted? You said earlier that you knew Richard Bruce Ness, right? So after that, what you asked of or instructed to PT NMR, has that been carried out or not? Or you no longer followed the developments, maybe?

SK:
I no longer followed the developments and I also have not had the chance to ask the Office of the State Minister of the Environment. Similarly, since we no longer held  the position [of the Minister of the Environment], there was almost never any contact with Richard.

J III:
Could you explain what is bathymetry survey?

SK:
I must admit that this is not my discipline [unclear] technical matters like that, so it would be better to ask the staff who know better about such technical matters.

J III:
Is that so? Including surveys of physical, chemical and biologacl parameters?

SK:
Yes. It would be better if you ask those more knowledgeable about this.

J III:
I think this is enough from me. We allow the PP.  

PP4:
Thank you. Witness, do you know when was PT NMR established?

SK:
See, I forgot to ask, so I do not know when it was established, I have not looked into itto find out when it was established. Maybe because I felt it was too technical, perhaps.

PP4:
Okay, then, do you know when PT NMR began operating?

SK:
Ah see, I did not have the chance to find that out either, because I concentrated on the handling of the environment, so for technical matters like that I wasn’t too, uh, interested to know into such detail. That’s my hones answer.

PP4:
Okay, Witness, in point 5 of your Dossier of Examination, in the clarification, i.e. clarification A, point 5 letter A, you explained in there that there is a question, perhaps from the Dossier, the content of that letter, “that I allow PT NMR to dispose of the tailings it produced into Buyat Bay subject to the following provisions,” right? A,  That the tailings produced by PT NMR… into the Buyat Bay with debit of 5000 per day… and must satisfy the quality standard with the following results… pH 6 – 9… As, and so on. Can the Witness please explain in this hearing, so that we all know, what do pH, As, Cn, WAD and so on, stand for?

SK:
Honestly I must, as I the Presiding Judge asked me before, technical matters such as these, I do expect that they be asked in more detail to the staff who are more knowledgeable about technical matters, because in the government my role was to make policy decisions assisted by the deputies who are more technically knowledgeable about matters such as these.

PP4:
Witness, you explained earlier that the basis for the issuance of the permit was because there was a complaint, right? That was when?

SK:
Yes, since we held the position [of Minister of the Environment], as we all know environmental issue is not just a national issue, but is also a global issue. Of the various issues that arise that we received from various sources, one of them was the alleged pollution committed by PT NMR, especially concerning the disposal or placement of its tailings in the sea. So since we held the office, even since our inauguration, friends from NGOs have submitted many cases, a lot of data on such matters, which demanded that the Minister of the Environment must resolve these cases and one of those concerned PT NMR.

PP4:
Witness, you explained that the ERA study was not yet acceptable because it did not concur with the common protocols, right? Can the Witness explain in this hearing, about this earlier explanation of yours?

SK:
Also, concerning ERA procedures, because this is also a technical study, I’d ask that this matter be asked to the deputy who deals with this field more technically.

PP3:
Very well, thank you. We continue our questions, okay Witness? Since what date, month and year have you held the office of the Minister of the Environment?

SK:
I held the office since October 1999. I cannot recall the date.  October 1999.

PP3:
Until?

SK:
Until early August 2001.

PP3:
So until August 2001, right?So when you were the Minister of the Environment, have you ever issued permits of a permanent nature, permanent for the disposal of tailing waste into the sea to PT NMR?

SK:
No.

PP3:
Not ever. As far as you know, when you were the Minister of the Environment, was a permanent permit ever issued by the Ministers of the Environment before you?

SK:
Not that I know of.

PP3:
So there’s none. So a permanent permit to dispose of tailings in the sea was never issued by your ministry?

SK:
No.

PP3:
Yes, and you said with a letter… According to your earlier statement, with that letter of yours, it was a permit temporary in nature. Whether the tailings disposal can be continued ot not would depend on the ERA study conducted?

SK:
Correct.

PP3:
Yes. Until you finished your tenure… but before we go there, what was the date that letter issued?

SK:
The letter was issued on 11 July, year 2000.

PP3:
11 July 2000, and you were held the minister’s office until August 2001, right Sir?

SK:
Yes.

PP3:
One of the provisions in there was that the ERA study can be completed by PT [NMR], in point 3, right Sir? Within 6 months of the issuance of the letter, meaning that within 6 months after your letter [was issued], you still held the office of minister at that time. Has PT NMR, within 6 months after this letter was issued, completed the ERA study as wished for by the …

PS:
That was already answered I think, Your Honour.

J III:
No repetition of questions, please.

PP3:
Please, this relates to our next question, so there’s no intention to repeat, but this is just to confirm.

J III:
Just go straight to the next question.

PP3:
Yes. So because it never existed, because within 6 months there was never an agreement on the ERA, that means that the letter …

 [recording stopped]

SK:
… Yes, based on point 3 in that letter, so it is true that, because it is stated there that the Risk Assessment study was to be completed by PT NMR within 6 months, but the problem was that the results of that study was not yet acceptable and since then there has not been a new letter issued by the Minister of the Environment regarding tailings or the placement of tailings, because there has not been an agreement on the results, and the joint sampling, as we have said earlier, has not been carried out as well.  

PP3:
Alright.  Did you bring your letter?

SK:
Yes.

PP3:
Can you please show, whatisit, is this the same letter referred to in your Dossier of Examination at the police at that time?

PS:
Your Honour, we think that [if] the PP has evidence, it would be better if the PP’s evidence is presented to the Witness to be confronted. That’s is the right way [to conduct] proceedings.

PP3:
So in accordance with the Dossier of Transfer of Evidence to court, that the we have delivered the evidence , but when we checked here, apparently the evidence was perhaps [unintentionally] left out …

J III:
Have you checked properly?

PP3:
Yes Sir, we have.

J III:
Maybe… you mean the temporary permit?

PP3:
Yes.  What letter number, Sir?

SK:
Letter B-1456/Bapedal/07/2000.

PP3:
Yes.

J III:
The evidence delivered, what was detailed in there? Was [the letter] included? Okay, let’s just do it like this, let’s just continue to save time. It has been acknowledged, even the number. Later on we can take our time to find it to be presented in this hearing. Otherwise it might take us the whole day to find it, and the hearing could be delayed, right? What is important, is that the number, and whatisit, has been acknowledged that it was issued, okay? If the PP thinks the evidence exists, we’ll look for it slowly.  Continue with the questions, please.

PP3:
Yes, thank you. So, because, before you is a reference, the letter that you mentioned, and in the Dossier of Examination, you have explained the purpose of that letter. Perhaps, could you show whether it concurs with the BAP from the Investigators or not, so as to conform between the Witness’ reference and what is already stated in the BAP.

J III:
Not that, alright? It’s like this, when you appeared before the Investigators, you showed the letter to the Investigators, right? Was there a letter, or has it been shown to you?

SK:
Yes, I was aware of the letter.

J III:
Was that the correct letter [when you appeared] before the Investigators?  Do you have any doubts about the letter?

SK:
Pardon?

J III:
Was it ever shown to the Investigators, that letter that you issued?

SK:
Yes.

J III:
About the temporary permit, when you were examined by the Investigators, was it ever [shown]?

SK:
It was.

J III:
Shown to the Investigators, right?Did you check if it was indeed the letter that you issued?

SK:
It was.

J III:
It was, yea, and with the same number as you mentioned earlier, yea?

SK:
Yes.

J III:
So what other questions?

PP3:
Yes. Then you also said in the hearing that technical matters and details of all things pertaining to the letter number 1456 dated 11 July 2000, it is the technical people, your staff, that know precisley. What we wanna know more is which of your staff knows precisely about these technical matters?

SK:
So Honorable Judge, I need to explain that in making public policy decisions in the field of environment, we must always base ourselves on technical matters and for that reason we are always assisted by deputies who know more specifically about those matters. And we need to inform that in the case of PT NMR we were always assisted by Dra. Masnellyarti Hilman who was one of our deputies at the time. So if this court wishes to know more on matters relating to technicalities, I think this court can summon the relevant person, thank you.

J III:
It so happens that in this [case] file [she is] also a witness. We will hear her later. Please continue, PP.

PP3:
Yes. Witness, we go back to the beginning, that is when you were acting as the Minister of the Environment, you said that PT NMR has been carrying-out its operational activities and also the Presiding Judge mentioned about the disposal of waste into the sea. Were you also aware about that?

SK:
Yes, I was aware about that.

PP3:
How much do you know about that?

SK:
I knew that there was the AMDAL document about the placement of tailings in the sea and I also knew from communications with PT NMR, including Richard, that they have placed tailings at the sea floor, and I was also aware from the grievances of various NGOs that there was placement of tailings at sea. I also knew from mass media reporting that there was placement of tailings at sea. So there were plenty of sources of information for me [that] there was placement of tailings at sea.

PP3:
Yes. You became aware of the placement of tailings at sea by PT NMR when you got it from various sources. Was it from these various sources that youbecame aware, or perhaps even you have seen it directly, were there other companies that also dumped waste into the sea in the same media as… in a place… the same thing that was done by PT NMR?

SK:
First of all, I must admit that I have never visited the site to see for myself. Second, as far as I know in the location in question there was no other company that placed its tailings at sea.

PP3:
That is enough now, perhaps there’s more from my colleagues.

PP2:
Thank you, I continue. I am interested about what you told whenthe Ministry of Environment considered the ERA study not acceptable and that it notified PT NMR about it. Could you explain how you made the notification? Did you invite PT NMR to be notified verbally or did you notify in writing or in any other form?

SK:
There were several forms of communication. There was verbal communication, there was even a discussion [where] PT NMR was also invited to discuss the matter, and there was also an official letter to PT NMR. So there was communication both verbally in a direct discussion as well as a letter delivered to PT NMR regarding the response from the Minister of the Environment Office on the results of the ERA study.

PP2:
So according to the Ministry of Environment, at that time, PT NMR knew exactly that they, that their ERA study was not accepted?

SK:
Yes, they knew very well that there was a response from the Ministry of Environment Office/Bapedal that the result of their ERA study was not acceptable.

PP2:
That is enough, Your Honour.

PP4:
Panel of Judges, one more question please. Witness, you explained earlier that PT NMR’s placement of tailings at sea, you knew, or in this case the MoE, became awarefrom the grievances of the community, NGOs and so on.

SK:
Yes, there was the AMDAL document, also from communications with PT NMR, even a direct meeting with Pak Richard and his staff. We did discuss the tailing placement. So I was aware that there was tailing placement at sea.

PP2:
So before the tailings were placed at sea? 

SK:
No. The disposal of tailings had already occurred before I took office, so I knew that the placement had been going on, because the placement had begun before I took office, but that PT NMR placed [tailings] at sea, I knew it.

PP2:
Enough, Panel.

J III:
We now let the Defense Counsels of the Defendant I, if they wish to ask questions to the Witness. PT Newmont first, okay?

PS:
Thank you Your Honor, with permission of the Panel of Judges, we begin questioning the Witness. Witness, I will ask my questions slowly so they can be grasped easily and if they are not clear, it should be easy for you to ask me to repeat them. When you were asked earlier, you issued [letter] number 1456/Bapedal/07/2000 and this letter has already been confiscated by the Investigator, we only have a copy…

SK:
I also have one.

PS:
I would like to show it to you before I ask you. You could not be heard with that mic because every time you nod it can’t be noted down, so it is better if you say it with words so Madame Registrar over there can document it. Was the photocopy I showed you just now the one you issued back then?

SK:
Yes.

PS:
In this letter you, I will read out loud, concerning the letter number 121 and so on dated 17 April 2000 regarding the disposal of tailing waste into Buyat Bay, “so it is herewith informed that you are allowed to dispose of tailing waste that you produce into Buyat Bay”, is that what it says?

SK:
Yes.

PS:
Same to what you made then?

SK:
Yes.

PS:
Earlier you also said that this letter was also… because the company has commenced [its operations]. Midway, you became the Minister back then, and you issued this letter. You also said that there was a wish to conduct an ERA study due to issues [raised by] NGOs that complained about the tailings disposal. So is it true that this letter you issued, and I am not asking whether it is temporary or not, but going back to [unclear] what was said earlier that there was a permit? This is just to confirm?

SK:
Pardon, Sir?

PS:
A permit…

SK:
What about it, Sir?

PS:
The permit to dispose of tailings into the sea allowed this? 

SK:
Yes.

PS:
Yes, correct, so…

SK:
A temporary permit to undertake this study.

PS:
In this letter, you can read it too because this is the same as the one you have, is there the word “temporary” mentioned? Do you find the word “temporary”?

SK:
Well, true, that there is no word “temporary”…

PS:
Enough, enough. The word “temporary” is not found. In the letter, is there a sentence, again my questions are short, are there any words in that letter that says that after the ERA study is accepted, we, the MoE, will issue a permit, issue a permit? Are there any such words?

SK:
We stated that the provisions in the field of [inaudible]

PS:
Our question was, was there any such sentence or no? So that there is no [mis]interpretation, because you are here as a Factual Witness.

SK:
Yes.

PS:
Not to make interpretations, Witness. So is there any such sentence when you… who knows, maybe the meaning is different to the what is there now. Just to confirm, Witness, is there a sentence in there that after the ERA study is completed, a permit will then be issued?

SK:
No such words.

PS:
No such words. Please listen, I’d like to read it out, number 5 of your letter number 1456 year 2000, 11 July 2000, the sentence stated that “[there will be] further provisions on the standard quality and disposal of tailing waste.” This means that clearly there is an affirmation, so I relate this with the word “temporary,” perhaps we can see from here. So when you said temporary [did you] mean while waiting until further provisions? Was this what the letter meant?

SK:
Yes.

PS:
Waiting for further provisions. So this means the word “temporary” is until further provisions are issued on… I’m not reading about the permit, I’m reading about the whole… further provisions on the standard quality and the disposal of tailings waste of PT NMR will be stipulated based on the results of ERA study in point 3, correct, yes? So “temporary” is “until the standard quality is stipulated,” right? My next question is…

SK:
On the standard quality and on the disposal of tailings waste into the sea will …

PS:
Yes, it says so here, that… my question was not about the tailings waste, [but on] the word “temporary,” You [inaudible] of this sentence, correct?

SK:
Yes.

PS:
I mean the word “temporary,” until the standard quality is stipulated later on, not the permit later, because there is no permit issued after the fact…

SK:
Yes, but in there also is a provision on the standard quality and the disposal of tailings waste into the sea.

PS:
The disposal…

SK:
So it includes the disposal of tailings into the sea.

PS:
So the standard quality of tailings, correct?

SK:
The standard quality and the disposal of tailings, tailings waste.

PS:
I’m asking, and the question is, the standard quality refers to the standard quality of water, [or] the standard quality of tailings?

SK:
Yes, the standard quality of tailings, as well as the disposal of tailings into the sea.

PS:
So that there would be no… because the PP and us have different interpretations, Witness, so we clarify it with you.  So “temporary” means “until the standard quality of tailings is stipulated.” Until you no longer held office or when [you were] replaced, have you ever issued the standard quality for tailings? 

SK:
As far as I know…

PS:
[Have you] signed any letter on the standard quality of tailings after this one?

SK:
After this one, as far as I know, there was none.

PS:
Have you ever heard of a Minister after you… maybe you heard from the NGOs, you said you hear a lot from NGOs, various media, and so on… have you heard that the latter Ministers or institutions where you once held the authority, have you ever heard, known or seen, [that it later] issued the standard quality as intended in number 5 of the letter?

SK:
It has not been issued, as far as I know. Yes, I have not heard… [sic]

PS:
Have not heard of.

SK:
and have not known.

PS:
Witness, you have said that PT NMR had conducted the study, had completed the ERA study. Let’s just say the ERA study forshor to make it easier, more familiar. You said earlier [you] have not accepted. The sentence sounded neutral. I’d like to go a bit deeper. There was a meeting, minutes of PT NMR’s meeting on ERA attended by all institutions here on page number 4, if you’d like to see. Have you ever seen or obtained a report, or whatisit? I’ll show this first before I read it out. May we, Youw Honor, show this? This is the minutes of meeting made [unclear].

J III:
Please come forward so the PP can see it too.

PS:
The Witness should come forward. This is PT NMR’s minutes of meeting on ERA on 29‑30 March 2001. Attached here is the list of attendees, there was approximately almost 100 persons here, experts from various disciplines, this is the attendance sheet here, [unclear], here or would you prefer to read it yourself …

J III:
Have you ever seen these minutes of meeting?

SK:
I can’t recall, Sir.

 [unclear]

PS:
We continue, Your Honour. Although you did not say, [you] do not really know the contents of this meeting, I need to read a bit of it for your information that there were agreements in the discussion. One…  and this point one, item one here, Bapedal did not accept nor reject this item, perhaps diplomatically speaking abstained. The results of Minahasa Marine Ecological Assessment, however some things were perfected, the context was not rejecting but that it needs perfecting. What do you know with regards to the result of this agreement? No need to stress the agenda of the meeting, just what you know about the “grey area” there?

SK:
Yes, as Your Honour have, as we have said earlier, from the reports of our staff that we have seen, as we said, we were could not accept it because of the several matters raised earlier. It is these matters that made us feel that the ERA study was not yet perfected, as we have answered earlier. 

PS:
Yes.  So that was the background. So it is clear for us here, that the background for the consideration was that it required perfecting, so that the context is, meaning that the process will move forward, and this was why there was joint sampling as you mentioned earlier?

SK:
Correct.

PS:
Correct, the process was ongoing, so it was still going on, and until results are obtained only then a decision will be made, correct?

SK:
Correct.

PS:
Correct. I’d like to leave this issue about the letter, Witness.  You may have the knowledge, as it was already asked if you ever read the AMDAL of PT NMR. You said you did not read it in detail but that there was a report, and I think it’s true that ministers don’t go that far, but you did know that PT NMR, in that discussion, had a term of reference before there was AMDAL?

SK:
Yes, there was the RKL/RPL.

PS:
There was RKL, there was RPL.  If you know, you can elaborate on my next question, but if you do not know you can say just like you did before, that it is the staff’s business. So no need to force yourself, Witness.

SK:
Right.

PS:
Did PT NMR submitted its RKL/RPL report continually…

SK:
To the KLH…

PS:
In conducting its operations?

SK:
As far as I know, there were report to the ESDM, to the Department of Energy and Mineral Resources.

PS:
Did your department receive the copies on a continuous basis from PT NMR?

SK:
I can’t recall, you can ask the staff…

PS:
In the matters of PT NMR that you were following, was there ever a problem of PT NMR not delivering its RKL/RPL, for instance, was there such issue raised?

SK:
No, because the Department of ESDM monitors that, [they] monitor the RKL/RPL

PS:
RKL/RPL is short for Rencana Pengelolaan Lingkunan dan Pemantauan Lingkungan [Environmental Management and Monitoring Plan]. The environment, that is not too far from the department that you were in charge of?

SK:
True.

PS:
It is even identical…

SK:
True.

PS:
In this matter, there’s more emphasis on…

 [Recording stopped]

SK:
Your Honour, I must explain that there were two periods for AMDAL study. In the period before 2000, all AMDAL studies were sectoral, meaning that a sector that issued the permit was the one who conducted the AMDAL study, so all the monitoring was performed by the relevant sector. As for Newmont, the AMDAL was [issued] before 2000, so that the whole procedure was with the sector who issued the AMDAL. Only in 2000 we changed the paradigm for AMDAL study [to become] cross-sectoral under the Environmental [Ministry].

PS:
Alritgh. Since then, as you said in 2000, the paradigm was changed so that the RKL/RPL are to be filed with the Department of KLH [sic]. My question, during your tenure, was a gold-mining company such as Aneka Tambang or Freeport or many others, have you ever… if there was anyone disposing of, or more appropriately perhaps, placing tailings into a water source or into the sea. Have you ever warned or requested that they obtained a permit during your tenure, don’t talk about someone else’s tenure. Have you ever issued a letter similar to number 1456, that [a company] did not have the permit to dispose of its tailings into the waters or a water source? Have you?

SK:
No.

PS:
Never. Do you know that there are many other companies in Indonesia that place their tailings into the waters or lakes or rivers?

SK:
Those who specifically dispose of their tailings into the sea, there are two, i.e. PT Newmont Minahasa Raya and PT Newmont Batu Hijau. Those are the ones that dispose of their tailings into the sea.

PS:
[What about] those who disposed of their tailings into rivers or lakes?

SK:
There are those who dispose their tailings into rivers.

PS:
What company?

SK:
Freeport, for instance.

PS:
Do they have a permit to place their tailings in the river, as far as you know. If you know say you do, if you don’t say you don’t.

SK:
I cannot recall exactly, but we also took issue with Freeport’s disposal of tailings into the river.

PS:
Alright then, that is somebody else’s business. Let’s just take care of Newmont’s business here, which happens to be in court now.

SK:
Right.

PS:
I’ll go back to the AMDAL. Although you did not read it, but you were the Minister of the Environment, during your tenure. When you spoke of the AMDAL, in PT NMR’s AMDAL there was a concept of placing wastes in the sea. Is that right, if I heard it correctly, is it?

SK:
Right.

PS:
So that became the basis for producing letter number 1456, one of the concept, the basic consideration, right?

SK:
Yes.

PS:
That was the mainstream, right?

SK:
Yes.

PS:
Witness, if back then you already knew that tailings disposed of into the sea, and then you issued a letter… so that my sentence sounds more neutral, let’s say an “approval for tailings placement.”  Was [the letter’s] nature to legalise what had taken place already?

SK:
For me, [it was] in order for us to have a basis to do the aforementioned ERA study.

PS:
Yes.

SK:
As such, the process of tailings disposal would still go on during the 6-month [period], and therefore we can ask the company to do the ERA study. So that there is basis for us to ask them to do the ERA study, they were allowed to dispose of their tailings, so there can be an ERA study. Otherwise, how are we to do the ERA study, if for instance, it is ceased. So that in the process there’s an ERA study, we gave them a period of 6 months to continue disposing, then we can ask them do the ERA study, that was the idea behind it.

PS:
Yes, so you mentioned about that 6-month period. I go back to that letter again. Does it say “you are allowed to dispose of tailings only for 6 months?” Does it say in the letter?

SK:
What’s in the letter…

PS:
My question is, is there a sentence in the letter stating as such?

SK:
Hold on, Sir, there are terms in that letter, and one of the terms is that with the permission to dispose of the tailings, it should also dispose… so it must be read as a whole… with  the permission to dispose of tailings, it must also carry out an ERA study for 6 months. So it is one chain of thought.

PS:
And that was already delivered and completed. Okay, you mentioned that one of the reasons the ERA study was not yet accepted was that it did not represent seasons. Witness, you said that it was given to be completed within 6 months, correct?

SK:
Correct.

PS:
In Indonesia, in order to represent all seasons, how long would it take, Witness?

SK:
We know of two seasons.

PS:
My question was not answered, how long would it take, how many months, to represent all seasons in Indonesia?

SK:
That depends.

PS:
So my question was, you said that there are two seasons in Indonesia.

SK:
Correct, depending on from what month till what month , it can go through two seasons depending on what monthit was done.

PS:
So it is not fixed, there is a possibility of 6 months of drought, 7 months perhaps, or 8 months. Do you think it is appropriate for you to limit PT NMR to complete the ERA study within 6 months all while you kicked-out [rejected] the ERA study because it did not satisfy all seasons? Looks like it’s not appropriate, doesn’t it Witness?

SK:
I think it was appropriate, Your Honour, because the letter was [issued] in July. Even in 6 months, it can still pass two seasons, Your Honour. Thank you.

PS:
You are not an expert on seasons, and [yet] you think it was appropriate. Was that your opinion or was it a report from your staff?

SK:
Based on my experience, there are two seasons in Indonesia, i.e. from July up to 6 months later, it can pass two seasons, Your Honour.

PS:
In other words, same as you said before, there is always a flexibility of seasons.

SK:
Not the flexibility of seasons, it is a matter of the period when the letter was issued with the period of 6 months that we gave, having considered that it can pass two seasons, Your Honour. Thank you.

PS:
So in your estimation, it can pass two seasons. In 2000, when you made that letter, did you know that two seasons could be passed?

SK:
I took it from common frame of reference.  We know of April to September, September to April. It was like that. Thank you.

PS:
In 2003, there was a report of a Bapedal research involving Baruna Jaya [research vessel]. The conclusion remains that what they did, there was not enough time to determine sea factors because they relate closely with the seasons.  My question is, you were sure of the two seasons, whereas you…

PP2:
Objection, Your Honour. The Witness has already explained and I think the Defense Counsel’s question is pressuring [the Witness], because he already explained that it could pass two seasons. Done.

J III:
So.. as well as the Prosecutors, do not lead the witness with statements. So just make it a question, alright?

PS:
Okay, my question is that you said you knew that it has represented two seasons. That was based your knowledge about seasons or because it was your opinion?

SK:
You were asking about the letter, that was issued for 6 months.

PS:
Yes.

SK:
And with the assumption that the letter was issued in July, we can estimate that it could be done for the two seasons, so that was our answer.  

PS:
Alright, so it means it’s an estimate. That’s enough. So an estimatye is considered to be representative eventhough it’s just an estimation. We will check later with an expert on seasons.  Witenss, after you received the results of ERA study on 11 January 2001, 6 months meaning it was on-time. My question is, was there a letter from KLH affirming that the KLH reject, I’m quoting the words “rejects the ERA study” even though you said you did not “accept.” So what I am asking, have you ever issued a letter rejecting the ERA study?

SK:
We communicated with PT NMR.

PS:
My question was about the Witness’ letter. Have you ever signed a letter rejecting PT NMR’s ERA study?

SK:
We have never signed a letter, but we have communicated about this and discussed the results of the ERA, including a response letter.

PS:
Discussed continuously, right? Alright then, there was no formal letter but the discussions continued, there was even plans for joint sampling, right?

SK:
Yes.

PS:
Witness, your departement, as you said, since 2000 have changed the paradigm that RKL/RPL should be received at your department. So whether as a copy, or whether it was directly, what’s clear is that from our data PT NMR routinely explained, reported their RKL/RPL results to the KLH and all institutions concerned required by law. Did it mean that the RKL/RPL should have been reported to the institution you were in charge of?

SK:
In order to find out the environmental performace of the company in question.

PS:
After finding out, meaning after being received, yes, and studied, right? To know one must study it first, right, must read it, right Witness?

SK:
Yes.

PS:
So it’s right, after receiving the routine RKL/RPL from PT NMR, has the KLH ever said “Hey Newmont, your RKL/RPL here is wrong, this is how it should be done” or “oh, you can’t do an RKL/RPL like this, this is how it should be done”, has it, no?

SK:
As far as we know, there was a letter or a warning from the ESDM Departmen [Mining and Energy Resources] about the violations of RKL/RPL results.

PS:
Yes, let us ask the department ourselves, because there was a witness from ESDM here the other day who said that it was not a warning, and so forth. Enough already, or we’ll be debating about a warning letter. This could get long, this someone else’s business. But my question is just simple, Witness, have you signed a letter, or if you did not sign a letter, were you ever aware that your staff said “eh, this RKL/RPL was done wrongly”. Was there ever such a thing?

SK:
As far as I recall, I don’t know anything about it.

PS:
Don’t know, and you never signed any letter about Newmont’s RKL/RPL?

SK:
No.

PS:
So the Witness did not sign the RKL letter [or] commented on RKL/RPL. I go back again about the ERA study. In the provisions of law article 20 about, but before I go there, AMDAL is made starting with a frame of reference, I have asked this before, after there is an agreement about the frame of reference between the government and PT NMR. That’s what the law says, and only then it is lodged with the AMDAL commission to be tested. Right Witness, that is the procedure?

SK:
Right.

PS:
Tested by the AMDAL Commission, right? Involving experts usually, right? 

SK:
Your Honor, about PT NMR’s AMDAL study, it happened long before our term, so this cannot be asked to us. Thank you.

PS:
Alright then. So about environmental monitoring with AMDAL, if there is already an AMDAL, such as the case with Newmont here, then midway through its operations there’s a new law, Law No.23 year 1999, then Government Regulation No.18 year 1999, then Regulation No.19 year 1999, and there was even your letter issued to implement the law. Has the witness, in composing or reading the report written by PT NMR or your staff who read the report written by your staff, did you give PT NMR the opportunity to improve things if there were shortcomings in the RKL/RPL? have you? 

SK:
As far as I know, they wre given the chance to improve.

PS:
In a letter or in writing?

SK:
I can’t recall if it was a letter, but possibly yes. But also in my communications, I also informed PT NMR to improve the results of monitoring.

PS:
Oh, so opportunity was given to improve, but maybe not too clear, or you can no longer recall what the details look like?

SK:
Yes.

PS:
Witness, the provisions of article 20 of Government Regulation No.27 year 1999, that is about the composing of AMDAL and RKL/RPL reports, it says there… you said earlier that you received RKL/RPL reports from various institutions to be read, studied and then be given an opinion. Is it like that or no, so RKL/RPL is reported?

SK:
Given what?

PS:
Given opinion.

SK:
Yes.

PS:
So the obligations of the receiving institution is that in case it finds things that do not conform to the law program, it is obligatory for the intitution to provide an opinion?

SK:
Correct.

PS:
Correct, yes? So an ERA study and RKL/RPL have been made. The provisions in Article 20, Article 16 of the Government Regulation No.27 year 1999 say that the government is required to provide, uh, to state an objection towards RKL drafts. The R there stands for “Draft,” RPL is also a draft, monitoring, management. Within 75 days of stating it’s rejection or approval of drafts, every draft, I shall not go on and open the laws because we are not studying the laws ere, just so that you know. On of the things submitted is the RKL/RPL, there’s an ERA study. So within the 75 day period after PT NMR submitted results of ERA study, was there a statement from KLH or other related institution that says that the ERA study is rejected, because the law does not say “accepted” are “not accepted”, only “rejected” or “accepted”.

SK:
Your Honor, if it is at all possible, could the technical matters that are on the deputy level be directed there? As the minister it’s impossible for me to go into small details like that. About RKL/RPL and all the procedures and responses, I hope those will be asked to the deputi who handled it at that time.

PS:
So it means you do not know?

SK:
Yes, in detail, about technical matters, I don’t know.

PS:
Don’t know is enough, no need to answer how…

HK III:
So just the general policy?

SK:
Yes, I can’t get down into particulars, about the chemistry items and so forth.

HK III:
You do have expert staff.

SK:
Pardon?

HK III:
You have expert staff at the KLH?

SK:
Yes, there are expert staff, but technical matters are also handeld by the deputies concerned, so this matter can be asked to the deputy. Thank you.

PS:
We’ll continue Your Honor. If you don’t know just answer “don’t know.” Maybe that’s someone else’s job. So, Witness, please be communicative. Witness, if you don’t know just say don’t know, about RKL/RPL that was reported by PT NMR that it got to your institution. My question, did you also say that if there are things to be corrected in the RKL/RPL, they have to be acted upon, right? You don’t know if the RKL/RPL has been responded to by you staff, or not?

SK:
As far as I know they did respond, as far as the details, please ask the…

PS:
Yes, we will ask. But you did not know the contents, or whether they were responded to. So it means that if it was not responded… we’ll read the provisions in the law again… more or less in your opinion as the minister back then, can we say, for instance, that this is correct, so it needs to response?

SK:
Could you repeat?

PS:
If there is no response, can the RKL/RPL be considered enviromentally fit or that it has been done correctly?

SK:
That is why I ask that this be asked to the deputy, whether they can recall if they responded or did not. As far as I know they responded, but please ask them further about this.

PS:
As far as my question, if it is not responded, it takes time right, it goes on every month, once in three months, right? It’s not always responded to, right? Although some are. If it is not responded to, it means that the RKL/RPL report according to KLH’s assessment needs no response.

HK III:
I remind the Defense Counsel, that is each own’s interpretation, alright? The problem is then, if it can be interpreted that way, go ahead and interpret it like that, yeah? If it’s not responded to it means it has been approved an so fort, but don’t pressure this Witness to…

PS:
Alright, Witness. My last question is only to confirm. Did you issue letter No. 1456 as a form of approval from the government to PT NMR to place tailings at sea?

SK:
A temporary approval to place tailings at sea.

PS:
Alright, thank you. Will be continued by our colleague.

HT:
My colleague, Defense Counsel I will continue.

LMPP:
Honorable Presiding Judge, we ask your permission to ask [unclear] to the Witness. I will begin with general questions according to your capacity as the Witness today. You said earlier that as the KLH Minister from year 1999 until 2001, August, if I’m not mistaken, with regards to environmental management what authority does your departement or the Minister of KLH has?

SK:
Yes, the authority [is] in managing and supervising the environment, as well as providing guidance with respect to the environment. 

LMPP:
Coould you be more specific about what is meant by management, can it go far?

SK:
So it means there’s a policy regulatory level, also supervisory level, there’s also guidance level to promote capacity building, increase the awarenss of both the central and regional government officials as well as the community to protect the environment. Supervising includes monitoring of compliance of various parties, including corporations, with policies and regulations in the field of environment.

LMPP:
Alright, I would to go further about supervising and guidance as you said earlier, also about compliance. Could you explain to this court when you were the minister, what sort of supervising and guidance that you could have done with regards to compliance with this environmental management.

SK:
If we may, let’s focus on PT NMR so we have a real example which is the object of this hearing. Defense Counsel may also ask PT NMR. We always communicate with Mr. Ness, even direct meetings with me in order to convey my position in order to help them improve their environmental performace. I affirmed my position that I wanted you to continue operations as an investment, but you cannot damage or break the [laws on] environment. Therefore, what we did was improving the environmental performace within our authority as the Minister of Environment. We communicated, and so forth, and [you] may ask Mr. Mess about that.

LMPP:
That is one thing, and indeed this whole court, what we would need later, what we need from this court… it’s just that your capacity here is a Minister, which means authority, and authority means power. So in real terms, in supervising and ensuring the compliance with authority, how far along were you able to, including for PT NMR which is the subject matter of this court… that you could have done and how did you do it?

SK:
We need to find out the performance of a certain company. Let’s take PT NMR as a case in point according to applicable policies and regulations. From there we’ll be able to determine if it violated or complied with the regulations. In order to do that, there has to be data, accurate information to be able to determine if it has exceeded or not. If it has not exceeded, how do we do guidance to improve its performance?

LMPP: 
The regulations that you referred to, among others or especially Law No.23 year 1997? 

SK:
Correct.

LMPP:
So that became your source of authority to do among others, the supervision you mentioned, guidance, including to ensure the compliance of every party with environmental management.

SK:
Of course with other laws as well, regulations related to that.

LMPP:
That is why I used the term “especially” that it became the basis for you. 

SK:
Right.

LMPP:
In Law No.23 year 1997, there are provisions about prior actions, provisions about environmental audit. Could you explain with regards to that, in what matter is this authority?

 [Recording stopped]

SK:
There can be two types. Environmental audit is voluntary in nature, but it can also become obligatory if ordered. It’s voluntary if the company does it in order to show everyone that it has got good performance. But there are also obligatory audits or those ordered by authorized institutions when, for instance, allegations come out, or some sort of claims, or whatever the form is, that the company is polluting or has bad environmental performance, so an audit is needed. An audit would be ordered in order to clearly determine and become the basis for further actions.

LMPP:
Have you ever ordered an audit of PT NMR?

SK:
As far as I know, never.

LMPP:
You did not, eh, was it because you did not find conditions such as what you just mentioned, so you never ordered it when you were the minister?

SK:
We also consider the ERA study as an instrument to be made the basis for further actions.

LMPP:
I will ask about ERA study, but certainly ther do not overlap, right? I would like to go further, to talk about your authority, or maybe I’ll jump a little, okay, with my question, but still of the same substance. If, for instance, there are claims or presumption opinion [sic] but according to the institution you lead nothing has happened, maybe yeah? According to the authority you have, in regulations about the environment, what do you need to do?

SK:
Well, ask the company to improve its performance.

LMPP:
One. If it doesn’t improve your performance, what do you do? Can you temporarily close the company?

SK:
I can, but we have to be able to do it. Can’t be done arbitrarily.

LMPP:
Of course. Everything has to have a basis, because it’s an authority there has to be, so you can do it. So if it does not improve its performance, you may order [the company] to temporarily close to avoid damaging the environment [any further], can you do that?

SK:
I can.

LMPP:
Have you ever issued such orders against PT NMR?

SK:
Never.

LMPP:
You have never done that. Alright. So you actually have the powers according to Law, to do as far shutting down if the compliance with Environmental Law does not meet what is required by that law, correct?

SK:
In the case of PT NMR?

LMPP:
Not yet, just in general. We’ll talk about PT NMR latger. So correct, yes?

SK:
Yes.

LMPP:
It would definitely be done if there are violations, by the powers bestowed upon you according to applicable laws.

SK:
Yes, so the question is still in general, right?

LMPP:
This is a general question. I have not gone into PT NMR yet.

SK:
Yes, I can use an example of a case to demonstrate that we…

LMPP:
Later, later, so just to confirm that the institution you led back then was made capable by law to take actions if there is a violation. That is clear in normative law, so that this court can be clear on that, including also shutting down, even further, to conduct an investigation. 

SK:
KLH does not yet have the authority to do that. Of course [that] would be handed over to the investigators.

LMPP:
It’s in the Law, it says about that. Alright, I will continue. So you do have the powers if things happen on the basis mentioned earlier, and then when I asked, you never did that against PT NMR. Alright, I will continue. We touched on the ERA earlier, you said that it is one of the instruments, as you said. You said that primarily the basis for your authority was that Environmental Law, and other relevant laws. So maybe this court, the Prosecutors, can be clear on that, can you mention in one of these laws or maybe in the Envoronmental Law that we spoke of, the provisions about ERA?

SK:
As far as I know there’s none.

LMPP:
So there are no Laws that regulate the ERA. So then, there was a lot of talk about the ERA, that there were protocols, procedures, norms. So what is the legal basis to say all that?

SK:
We try to use experience, also what is practised in other countries to be able to do that, and from that basis… because this study is a scientific study.

LMPP:
Alright.

SK:
My line of thought is that [I] have to have sufficiently valid scientific data in order to take actions according to my authority.

LMPP:
Alright, enough for me for now. For us what’s important, is that if we talk about authority, we always have to check the laws, right? I think it’s true what the Witness said, that there is nothing in Indonesian laws that provide for ERA, only from experiences abroad. So it is experiences abroad that are to be applied in Indonesia, so it is an experience, right? Can I say that? Because maybe it’s considered best practice there, who knows maybe it could be good in Indonesia, right? That’s how it is Sir, right, of course if something is good, why don’t we try it, right?

SK:
That is the basis, so I don’t make wrong decisions. Meaning, there’s a scientific basis for…

LMPP:
But if [you are] being asked about the legality only based on foreign experience, about the ERA… Alright, I’ll continue about the ERA. A lot has been said about the ERA, also a number of times about meetings, about, whatisit, there was that joint sampling, right? I have notes on, or we have notes on so many meetings that discussed about joint sampling which really just want to try others’ experiences in Indonesia. From several meetings that you have attended, any one of those meetings discussed anything related to the ERA?

SK:
Not as far as I recall.

LMPP:
Oh, so you never attended? Alright, maybe [we’d ask] other witnesses, because we have a list here that until 2004 there were still discussions about that. Alright, last thing from me, Witness. I’d like to show, Your Honor, I’m asking for permission from Your Honor, to show a letter which we will submit as evidence. May we show to Honorable Panel?

HK III:
[Let’s] look at it together.

LMPP:
Along with several other lettes that we will confirm with the relevant witnesses, can we do it all at once? Can we?

HK III:
What’s important, first thing to ask is whether [the witness] is aware of the letter.

LMPP:
We will show it later, Sir.

HK III:
If he already knows [of the letter], we can then continue, okay?

LMPP:
That’s fine, but may we do it before the Panel of Judges?

 [Letter is shown before the Panel of Judges]

LMPP:
Honorable Panel of Judges, here is a letter from the Departement of Energy and Mineral Resources, the subject of which is the disposal of tailings on the seafloor, addressed to the Minister of the Environment/Head of Bapedal, dated 9 August 2001. So [the Witness] still held office, right?

SK:
If I recall, [it was] no longer me.

LMPP:
But [you said] earlier until August?

SK:
I forgot, the inauguration of the new minister, as I recall, was before the 9th.

LMPP:
Oh yeah? It’s just that I heard back there it was August 2001.

SK:
Early August, but I forgot the date.

HK III:
There was a change of ministers?

SK:
Yes, there.

LMPP:
Oh, so there was already a change.

HK III:
Nabiel Makarim?

LMPP:
Oh, so on 9 August there was already a new minister?

SK:
Yes, already a new minister.

LMPP:
Here we have point number two that I wanted to ask.

HK III:
Were you aware of that?

SK:
No.

LMPP:
What I wanted to ask actually is point number two which states as follows.

HK III:
He doesn’t know, okay, so do not continue.

LMPP:
Oh alright then. So the statement in this letter, you cannot answer, but Honorable Panel of Judges, we will submit this as evidence material, maybe together with other evidence letters?

HK III:
You may.

LMPP:
There is some more on the relevant list of evidence, where’s the list?

HK III:
Later, uh, I mean this is the opportunity while Pak Sonny is here, all letters concerning…

LMPP:
May we bring it now?

HK III:
You may, otherwise we’d meet again just for this. [We] may not be able to call this witness again.

LMPP:
Yes, that’s what we mean. Efficient.

HK III:
So the point first of all, has he ever seen this letter, or did he actually make this letter. If that is the case, only then we can continue, right? 

LMPP:
Alright, one by one, here’s a letter concerned. Where’s the list? Here is one letter.

HK III:
Please look at it, Pak Sonny.

LMPP:
Letter dated 1 February 2000, addressed to Pak Sonny Keraf, Minister of the Environment.

SK:
I am aware of this letter.

HK III:
You’re aware, right?

LMPP:
Alright.

HK III:
Who signed it?

LMPP:
That is a letter from PT NMR addressed to Pak Sonny.

HK III:
So put it down, that the witness is aware of a letter from PT NMR addressed to the Ministry of Environment when he was the Minister of the Environment.

SK:
But it would be better if the document is checked against those in the Environmental office, so we can be more certain, Your Honow, because I can’t remember precisely like that. But if this is the date, as far as I know, yes. Must be checked against the documents from Environmental [office].

HK III:
So even if this letter exists, you may have forgotten about it. But on 1 February 2000, you were still in office?

SK:
I was still, still in office. So it must be checked also, what is his documentation. 

HK III:
The original, right? Of course the original would be at the KLH. This is a photocopy.

LMPP:
That is why I…

HK III:
But he can’t recall it off hand.

SK:
Right, I can’t recall it off hand. That is why it needs to be checked again, because on this date I was still a minister. So it would be better if the original from the LH is chekced so we can make it a solid legal basis. 

LMPP:
The second one here is an internal [correspondence], [you] may look at it. Its contents have been asked earlier by my colleague, advocate Palmer, about the minutes of the meeting.

HK III:
No, if there’s a meeting like this, and you did not attend, only your staff did. Has it been reported to you or not?

SK:
[Should be] asked to my staff.

LMPP:
Because it is addressed to the Minister, Your Honor.

SK:
[It was] reported, but then…

HK III:
And have you seen this report?

SK:
I have seen it.

LMPP:
Yes, [he] has seen it, Sir.

HK III:
Come here first.

SK:
It needs to be clarified. It’s only human to forget…

LMPP:
Oh yea?

SK:
So [it] must be clarified again.

HK III:
So forgetting is human, right?

LMPP:
No, this letter, you were no longer the minister back then, yeah, because it was August already. Alright, so those are the two main letters that we’re checking with the Witness, and others, we’ll do on a special letter examination session.

HK III:
So on this date, you were still in office?

SK:
Correct.

LMPP:
That memo was addressed to the Minister of Environment.

HK III:
And you personally received it?

SK:
Yes.

HK III:
But the original will be checked again at the KLH. Because this is a photocopy, if KLH could possibly validate [lit. legalize] this also, if he can’t bring the document here. But if the original can be brought here from the KLH, we can check it directly. But at least, we’d ask that [the letter] be validated by the KLH.

LMPP:
The Presiding Judge suggested that we ask KLH to validate [the letter].

HK III:
Yes, so at least it can be material for consideration. Actually, if it is possible, the original archive from KLH be brought here to be shown in this court. But at the very least, if it is validated by the KLH, that this letter exists, validated and stamped, alright?

LMPP:
So we’ll do it for that document.

HK III:
If it is at all possible, just bring the originals here. But if not, well, at least validate, that this letter does exist over in KLH files.

SK:
It’s like this Your Honor, on every incoming letter, I always put there, for instance, if it is to be archived I write “archive,” then I would sign and date it, or if it’s for disposition or to be forwarded to the deputies or wherever. If possible, the originality should be checked. For instance, this report is addressed to me. So surely after I’ve read it, after it gets to my desk, I would write there “archive,” so the secretariat staff of the Environment Minister would put it in archives. So the originality of the document must be checked, if there is my signature on it.

HK III:
So here’s the problem here. This is really to improve the quality of this photocopy, right? Because the original was never submitted to the court, right? So to improve the quality, so we can be sure that this letter does exist at the KLH, eventhough verbally the Witness has said he had received a letter like this.

LMPP:
[He] received, because it was addressed to him.

HK III:
But it must be checked again, if it was really this particular letter that he received.

SK:
And right there, to authenticate it, I usually write down “archive”, my signature and the date up here or down here. And like this one, check if  there is a disposition [note] or a cover page in front of the letter from the secretariat about the incoming letter. Then there’s a column where I usually put down my disposition to the deputy, to be studied or forwarded.

HK III:
Usually, letters such as this one arrive where?

SK:
They usually arrive at the ministerial secretariat, including from deputies. Then the secretariat would register the letter and hand it to me, or with a cover letter in front for me to put down my disposition, or it can be blank like this, but I would immediately write down “archive”, signature or put it into the attention of the deputy, or ask to be studied or followed-up. So whether it gets to me or not, my disposition, the date I received it and my handwriting must be checked first.

LMPP:
But for the time being, as you recall, you have received a letter like this, yeah?

SK:
Because there are so many letter from the deputies, including from Ibu Nelly. There are so many relevant letters.

LMPP:
But as far as you remember, there was one like this, yes?

SK:
There was like this.

HK III:
Later when it is Ibu Nelly’s examination, we’ll confirm, alright?

SK:
But importantly Your Honor, please check the archives if there is my signature on it.

HK III:
So there is a possiblity that eventhough this letter was addressed to you, it did not get to you, eventhough you were the Minister back then?

SK:
Yes, so it means that the originality must be checked with me signing it. So eventhough it could be checked with Ibu Nelly, but on that letter I would usually put down my signature and handwrite “archive.” Those would be there.

LMPP:
Thank you Sir. Your Honor, I have one more question, and that is only if the Witness knows [about the subject], it has to do with the ERA, if it was true that perhaps during the Witness’ tenure as a minister, I don’t know if there was anything pertaining to the ERA. We have heard that in the KLH office a regulation is currently being drafted. We don’t know if it is a Government Regulation, or a Minister’s Decree, about the ERA study. It is being drafted at the KKLH now, does the Witness know anything about it? 

SK:
I don’t know [about it].

LMPP:
So you don’t know. Thank you Your Honow.

HK III:
We’ll give the opportunity to the Defendant Richard Bruce Ness, if he has any questions or would like to respond. Oh, the Defense Counsel still has some more?

HT:
Yes Your Honor, just a little bit Your Honor. Witness, I would like to ask about AMDAL. You stated that you became a minister since 1999 until 2001. Then when you were a minister, you were aware that PT NMR has been in operation. Then you also stated that in conducting their operatoins, the basis for PT NMR was the AMDAL. Then also in that AMDAL there is a mention about tailings placement on the sea floor. Is that correct?

SK:
Correct.

HT:
As a minister who regulates matters of policy, I’m not asking the technicalities Sir, just asking, what is the purpose of tthis AMDAL process?

SK:
So the AMDAL process. AMDAL stands for Analisis Mengenai Dampak Lingkungan [Analysis on the Impacts to the Environment]. To my understanding, this is a scientific study about the possibilities that can arise from an activity to be conducted. The impacts include those on the environment, impacts on the social aspect and various other scopes that are broad and pertain to various dimensions and science disciplines, because this is a scientific study to determine if the planned activity, there would certainly be impacts, but would these impacts be manageable, based on technological tools and a whole chain of scientific procedures to be carried out by the party planning the activity. 

So manageable or not, the impacts are there, but they should be manageable based on technology and the total scientific capability possessed by everyone who are asked to overcome, manage the impacted environment. If it is manageable, there is a stack of documents that mandate certain scientific measures be carried out by the business permit holder, to be carried out, if possible, to prevent the occurrence of the impacts predicted by the scientific study. If it does not fulfil all these documents and procedures, the impacts predicted by AMDAL study are very likely to occur. 

But on the other hand, if according to AMDAL, based on the scientific study from various points of view, the predicted impacts would not be manageable, meaning with any technology or any scientific capability, cannot be managed, the proposed business could not be given permit, because it would definitely cause such risks. 

HT:
So it means that a project cannot be carried out if its AMDAL is not approved? We can put it this way, right?

SK:
Yes, that’s the provision according to Law.

HT:
And this AMDAL is discussed at the AMDAL Commission, consisting of experts…

SK:
If I may interrupt, as I said earlier, there were two phases [periods]. As far as I know, the period before 2000 was more sectoral in nature. So, we would always see claims arising, because however, they would be allegations by nature, but they could also be true. There is a sort of sectoral bias for AMDAL, for instance, permits for forestry sector. The AMDAL produced for forestry sector would certainly have a sectoral bias. Now, since year 2000 we made it cross-sectoral and multi-stakeholder, to be review by all parties together in order to minimize the possibilty for such biases.

HT:
Alright, but even so, even before 2000, AMDAL commission also involved the institution you lead, right?

SK:
Should be like that, but I can’t recall in PT NMR’s case, but it should be that way.

HT:
So it means, I can conclude that in this case, PT NMR in its operations, meaning…

SK:
Enough, please ask that question to deputy Masnellyarti. She was responsible for the AMDAL. Do check for certain if KLH was involved in that document. To my knowledge it should be like that. 

HT:
It should be like that, but technically we will ask further. I agree. So it means, what I would like to ask is when you held office, because PT NMR has been in operation, that means that its AMDAL has been reviewed and approved, correct?

SK:
Correct.

HT:
I’ll jump ahead, please, my colleague wants to add a little. 

PS:
We continue Your Honor. There is one question. Witness, if I’m quoting it qrong, just say no, okay? So about the joint sampling, that was because [they were] waiting for equipment?

SK:
Yes. So there was a letter from PT NMR that the equipment they need has not arrived in Indonesia, so [they] requested a delay, or something like that. [You] can check the existing documents.

PS:
So how did you respond to that letter? The equipment had not arrived, so it was delayed, how did you respond to that?

SK:
If I’m not mistaken we urged them to immediately do it. Check the document.

PS:
Yes, we will complete it. We also heard the Witness’ statement that there was a travel warning and so forth.

SK:
Oh yes, if I’m not mistaken it was September. But that was after my term. Yes, it was September. So the equipment or the expert from PT NMR could not arrive. I can’t remember if it was like that. But the point is, joint sampling was postponed due to those technical obstacles.

PS:
Oh, so there were technical obstacles, not because PT NMR was too complicated, or how was it?

SK:
As far as I know, they still had the commitment to do it, but there was that technical obstacle.

PS:
Oh, so PT NMR had a commitment to do it. Thank you Your Honor. That was enough.

HT:
One more thing, Witness, I forgot something. Apologies Your Honor. One more question from me, I will quote here with your permission Your Honor. In the Witness’ BAP, point seven, about whether the ERA required in the permit has been carried out by PT NMR and what were the results. One of the reasons the Witness stated for not being able to accept was because the study protocol did not conform to common ERA procedures, right? So I just want to ask, I’m not asking technical details, is there any such common ERA procedure in your opinion? 

SK:
So as I have said earlier in answering earlier questions from the Defense Counsel, this ERA study is a scientific study, and it does have a methodology, a common procedure. According to the assessment from our office, the staff’s assessment, there were protocols that did not concur with the procedur. This is a scientific tool which has a methodology, right? There are requirements and so on. So those were not fully met. That’s what it means. 

HT:
But you yourself do not know what the common [procedure] looks like… 

SK:
Yes, because that’s a technical methodology detail that…

HT:
So you don’t know exactly what it is. Alright, thank you Your Honor.

HK III:
We’ll let the Defendant.

RBN:
Thank you I have a couple questions before then.

HS:
Terima kasih Yang Mulia saya ada pertanyaan yang ingin saya ajukan.

 [Note: Looks like the following two sentences came from earlier parts of this transcript]

SK:
Tentu saja dengan juga berbagai perundang-undangan yang lain, ketentuan-ketentuan yang terkait dengan itu.

LMPP:
Makanya saya gunakan istilah yang terutama ini yang menjadi dasar Saudara.

 [Recording stopped]
RBN Questions

RBN:
…October 1999.

HS:
Pak Sonny Keraf sebagai mantan menteri, Anda dalam kesaksian Anda mengatakan bahwa Anda pergi ke kantor Anda…

SK:
Menjabat.

RBN:
October 1999.
HS:
Ya, Oktober 1999.

SK:
Yes, correct. I took office since October 1999.

HS:
That’s right.

SK:
So I am no longer a minister now.

RBN:
So as a result of that, do you recall a meeting that we had between the two of us, in the day of 13 January 2000 where I met you to discuss several issues of NMR and NNT?

HS:
Berkaitan dengan itu, apakah Anda masih ingat bahwa masa itu kami berdua, Anda dengan saya ada pertemuan yaitu tanggal 13 Januari, dimana kami telah bicarakan berbagai macam isu mengenai PT NMR?

SK:
I do remember well that both of us officially, [you] as official guest, myself as the Minister, we met at the KLH office, perhaps even on a number of occassions, if I’m not mistaken, but the date and whatwasit, please check that on the minister’s schedule back then, because everything was well documented, who I met. But what I remember exactly was that on a number of occassions I, as the minister, have received you formally, as PT NMR official, to discuss about the environmental performance of PT NMR. But only officialy at the KLH office, there was never an informal meeting between the two of us. Thank you.

RBN:
No, and thank you, I understand that.

SK:
No informal meeting with you as far as I remember…

HS:
Excuse me, Pak Sonny, I am the interpreter here, not you. Thank you.

SK:
Sorry, sorry.

HK III:
Alright, this court is in Indonesia, and the language used is Bahasa Indonesia

SK:
Alright, alright.

HK III:
Go on.

RBN:
Okay, one of the problems that we were facing was that there was a regulation [inaudible] need a permit from the minister and the procedures would be established by the minister.

HS:
Ya, dalam salah satu pembicaraan, adalah peraturan dari Republik Indonesia dimana dikatakan bahwa salah satu prosedur tentang pembuangan atau penempatan limbah di dalam laut, sesuai dengan pasal 1 ditentukan oleh Bapak Menteri. 

RBN:
Okay, and I had to as the Company comply with this regulation by 2002.

HS:
Dan saya sebagai perusahaan telah memenuhi pada tahun 2001.

SK:
2002, two thousand and two.

HS:
Oke, 2002.

RBN:
Okay, from that point the Bapedal under their supervision established a working team including not only Bapedal but Department of Mines, North Sulawesi, to work to the issue 

HS:
Dan berdasarkan itu, Bapedal kemudian membentuk suatu tim kerja yang melibatkan bukan hanya Bapedal saja tetapi tetapi juga Departemen Pertambangan dari Sulawesi Utara, untuk bekerja dalam masalah ini.

SK:
What year was that?

HS:
What year?

RBN:
That was shortly after a meeting in 2000, early 2000.

HS:
Pada awal 2000, setelah, tidak lama setelah pertemuan kami

RBN:
Okay, anyway there were several meetings not only with the yourself and myself and our staffs working to this permit issue from the January all the way to 

HS:
Ya, jadi ada beberapa kali pertemuan bukan hanya antara Anda dan saya tetapi juga antara staf Anda dengan staf saya dalam membicarakan perihal perizinan dan sebagainya?

SK:
Correct.

RBN:
I can conclude that I accept the Witness’ testimony that he has a minister issue develop permit to disposal tailings to Buyat Bay.

HS:
Kalau dengan demikian saya dapat menyatakan sebagai satu konklusi bahwa saya menerima kesaksian dari Pak Menteri, dari Bapak sebagai menteri pada waktu itu telah mengeluarkan izin resmi untuk menempatkan tailing di Teluk Buyat.

SK:
I allowed temporarily, as I have said earlier in…

RBN:
And as the Minister you never revoked that permit.

HS:
Dan sebagai menteri sewaktu menjabat sebagai menteri tidak pernah menolak atau mencabut izin tersebut.

SK:
That permit, there was no letter about revoking, or whatever, because [we were] still waiting for the results.

HS:
Okay, there was no rejection, or what is that…

RBN:
Okay, and number 3 conclusion, NMR did perform using e
HS:
Dan sebagai konklusi dari pada itu NMR memang telah melaksanakan ERA dengan memanfaatkan para ahli-ahli lingkungan dan menyerahkan ERA tersebut kepada Kementerian Lingkungan Hidup.

RBN:
And as a result of that I think it shows that NMR both myself as the officer of the company and the company itself starting the process of the permit three years in advance of when we needed the permit to be issued shows very good faith and very [inaudible] and also with the numbers of meeting held it shows that we were making every efforts to comply with the law.

HS:
Dengan ini sebagai konklusi akhir memang kami telah buktikan bahkan tiga tahun sebelum kita mulai bergerak apabila dilihat dari berbagai pertemuan yang telah kami adakan dengan KLH bahwa PT NMR mempunyai maksud dan niatan yang baik untuk memenuhi segala peraturan yang ada di sini.

RBN:
And as a final there is also what I learned today is that there is no legal basis or guideline established in Indonesia to perform ERA.
HS:
Dan seperti sebagaimana saya pelajari dari hasil sidang ini, bahwa tidak terdapat suatu dasar, suatu base, suatu dasar yang legal mengenai studi ERA di Indonesia sementara ini.

RBN:
Okay, thank you.

HS:
Dengan ini saya mengucapkan terima kasih kepada Yang Mulia, Majelis Hakim.

SK:
So actually Your Honor, may I respond?

HK III:
Alright, you should just be answering questions, okay? So PP, nothing else to be asked to the Witness? From the Defense Counsel? Enough, alright? Enough. We’ll let the witness leave.

Yes, I think we’ll continue the hearing so as to… We’ll let the next witness, Prosecutors?

J2:
Apologies Honorable Presiding Judge of the Panel, considering that the time now is already 11:30, wouldn’t it be better if this court is adjourned for now to give the opportunity to pray for those who are muslims?

HK III:
Okay, please remain seated. Defendant, let us adjourn until we’re finished… So actually we are to continue examining witnesses, but to respect the muslims who will exercise their Friday prayers, we will adjourn this court until, usually what time? One o’clock, okay?

J2:
Usually until 13.15 Sir.

HK III:
Hah?

J2:
13.15.

HK III:
So quarter after one, 1.15, we will meet again, and open the court again. So unlike the other day until 2, that was too long, okay? So 1.15, at least we will resume from quarter past one. So this court is adjourned and will be resumed approximately at quarter after one to give opportunity for prayers.

 [Gavel is knocked]

 [Court session is resumed]

HK III:
So now we continue, okay? Prosecutors, the witness [unclear] 

J2:
Ir. Isa Karmisa Adiputra.
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Isa Karnisa

HK III:
Where’s the witness? No witness yet?

J2:
He’s here. The witness is here, Sir.

HK III:
Witness, okay, are you feeling well today?

IK:
I feel well.

HK III:
What is your name?

IK:
Isa Karmisa Adiputra.

HK III:
Ir. Isa Karmisa Adiputra ya. Born in Garut, when?

IK:
29 April year 1948.

HK III:
Religion Islam, occupation at the Ministry of the Environment, right? Till now, yeah?

IK:
Still there now.

HK III:
Where do you live?

IK:
I live at [unclear]

HK III:
Kompleks Sekretariat Negara [State Secretariat Complex].

IK:
Yes, Sekneg.

HK III:
Penunggangan Utara, Pinang, Tangerang, yea?

IK:
Yes.

HK III:
Are you acquainted with the Defendant, or have you met?

IK:
We met.

HK III:
But no blood relations, yea?

IK:
None.

HK III:
Your statements will be heard today as a Witness, but beforehand you will be sworn according to your religion, are you willing?

IK:
I’m willing.

HK III:
What religion?

IK:
Islam.

HK III:
Islam yea? Please rise, put that thing down.

 [Witness takes an oath]

HK III:
Witness, you said earlier that you currently work at the Ministry of the Environment?

IK:
Yes.

HK III:
You [work] at the Ministry of Environment in what part?

IK:
Presently I am the Deputy of Guidance [unclear] and Capacity Building, Deputy VII at the Ministry of the Environment, [unclear] 9 July 2005.

HK III:
Can you tell, at the Ministry of the Environment, you began in what part, beginning ’89-‘91?

IK:
Yes, in ’89 my position was the Plt, from the Assistant’s Assistant [sic], at that time for space planning. Then I was the Assistant’s Assistant [sic] for control, implementation of environmental impact analysis. Next I was the Assistant’s Assistant [sic] for cross-sectoral planning. Then in ’99, June, I was the Director for Air Pollution at Bapedal. 2001, 16 February, I was appointed as the Deputy of Pollution Control at Bapedal. Then 2002, 11 February 2002, I was appointed as the Deputy IV of Bapedal, in Law Enforcement and AMDAL. Then on 9 June as the present Depeuty.

HK III:
Present, yea?

IK:
Yes.

HK III:
So between 2001-2002 you were the Deputy II of Pollution Control at Bapedal, right?

IK:
Yes, Bapedal.

HK III:
So when you were the Deputy II of Pollution Control at Bapedal, have you had any dealings with PT NMR?

IK:
I have, back then I was asked by Deputy IV of AMDAL and Law Enforcement to help resolve the problem of joint sampling requirement.

HK III:
The problem about joint sampling…

IK:
Joint sampling in order to improve ERA.

HK III:
I will begin from the ERA study first, okay? Are you aware of the ERA study, yea, of PT NMR? That ERA study, who ordered to conduct the ERA study?

IK:
The person who ordered it, it was a letter I read, a letter from the Minister of the Environment at that time, Pak Sonny Keraf.

HK III:
Before that, RKL/RPL was used, right? What is the difference?

IK:
So an RKL/RPL is a part of AMDAL, an analysis of the impacts on the environment, regulated by a specific government regulation, Sir. So from this AMDAL study, that by nature is a scientific study to find out the relation between business activities and the possible impacts on the environmnet, there needs to be … then it is derived into RKL. RKL stands for Rencana Pengelolaan Lingkungan Hidup [Environmental Management Plan]. So it is what needs to be done in order to minimize the impacts. So to monitor it, an RPL or Rencana Pengelolaan Lingkungan Hidup [sic, Rencana Pemantauan Lingkungan Hidup, Environmental Monitoring Plan]. So RKL and RPL are interrelated. If RPL says there needs to be change in the environmental management, [then it] must be done. 

HK III:
So before there’s an ERA study, it is usually the RKL/RPL that is reported, right? So what is this ERA for?

IK:
An ERA study [is carried out] to see the impacts that had taken place after tailing disposal. 

HK III:
Since when has this ERA study been applied?

IK:
That was ordered by the letter from Pak Sonny Keraf, the one in the year 2000, Sir.

HK III:
Has this ERA study been applied to all mining companies or specifically to PT NMR?

IK:
I think it has also been applied to Freeport corporation, the ERA study. It has.

HK III:
What was the background that this ERA study came out?

IK:
An IRA study is different from AMDAL, Sir. An ERA study is to see if we had done something to the environment, that is by doing or with [unclear] what should be done by the RPL, then the impacts are monitored. That is an ERA study. So it’s different from AMDAL. AMDAL is for project planning and the management plan is then carried out. So that is specifically for the disposal of tailing into the sea.

HK III:
Is there any provisions in the law about the ERA study? 

IK:
The laws do not provide for it, but it is the Minister’s policy…

HK III:
Environmental.

IK:
To confirm if there are impacts or no.

HK III:
We have heard testimony from  the first witness today, Sonny Keraf, yeah? So after there are reports from the community, or whoever, about PT NMR, then a temporary permit is issued, that’s what he said, right?

IK:
Yes.

HK III:
Then an ERA study must be carried out, right?

IK:
Correct.

HK III:
So looking at it, it’s as if this ERA study is only [conducted] after there are reports from the community, then an ERA study would ensue, right? Why not from long time ago that all mining companies required to do an ERA study, or through an ERA study, I mean? 

IK:
Yes, so like I explained earlier Sir, Your Honor. So this ERA study is to see if it is applied, right, say [unclear] is applied, what are the impacts? I have seen this in America. There is an ERA about  the usage of MMT, or a substitute for leaded gasoline. It was allowed temporarily but then monitored. So far as some people in America were affixed a device to monitor their blood, whether the manganese in the air enters their blood. It’s like that. So it’s very different from AMDAL.

HK III:
Alright, so actually the ERA study serves to improve the quality of monitoring environmental pollution...

IK:
It can.

HK III:
Because all this time there was no such thing and suddently there’s some improvements from the Ministry of Environmental to monitor… 

IK:
Yes.

HK III:
Right?

IK:
Correct.

HK III:
So to improve it, yeah…

IK:
To improve…

HK III:
After a comparative study abroad, right? 

IK:
Right.

HK III:
So the Minister of the Environment did issue an order to PT NMR to conduct an ERA study, right?

IK:
Yes.

HK III:
Who carried out this ERA Study?

IK:
Similar to AMDAL, it can be performed by a third party or those  appointed by a consultant, under the responsibility of the initiator.

HK III:
Was there a mention of aspects [unclear] that are involved in the ERA Study, in the letter sent to PT NMR? 

IK:
Yes.  There were some, I saw that there were several institutions that must be report to about… 

HK III:
Those that took part in the ERA?

IK:
Those that took part
HK III:
Including the Regional Government?

IK:
Inlcuding the Regional Government, the Department of Mines and Energy and so forth.

HK III:
In response to the letter from the Minister of the Environment then which ordered that an ERA Study be conducted, what has PT NMR done, as far as you know?

IK:
Well like I said, I became involved during discussions about joint sampling, Sir. So I received information from my associate, then the Deputy IV of Law Enforcement and AMDAL, Ibu Masnellyarti, that we were evaluating [the ERA Study] or because we have rejected the submitted ERA, Sir.

HK III:
So there was already a result from the ERA Study? 

IK:
Yes there was.

HK III:
But it was rejected?

IK:
It was rejected by the Minister [unclear]

HK III:
Was it rejected or unacceptable?

IK:
It was unacceptable, Sir

HK III:
It was unacceptable. What was the reason it was unacceptable? Was there any weaknesess or shortcomings in the ERA Study?

IK:
Yes, as far as my involvement goes, all I know is that there was sample taking, which was followed by joint sampling.

HK III:
So the joint sampling was for… what was the relation between the ERA Study and the joint sampling?

IK:
What I heard about the submitted ERA, was that it did not satisfy what the KLH wanted, that the dataused for the ERA were expected to represent the seasons, therefore it was necessary to do joint sampling, both about the seasons as well as the method for sea biota sampling.

HK III:
So for the joint sampling, was there any other letter from the Minister of the Environment? ‘Cause there was one letter regarding the ERA Study, right?

IK:
Yes.

HK III:
For this joint sampling, the order came as what?

IK:
It was in the form of an invitation Sir. There were invitations for meetings to discuss the issue. So it was in [unclear] the meetings, maybe the second or third meeting that became involved.

HK III:
But has it been done, has the joint sampling been done?

IK:
It wasn’t done until…

HK III:
Why wasn’t it done?

IK:
Because there was no agreement about the timing then.

HK III:
So [it was] about the time?

IK:
Yes, the time Sir.
HK III:
So it was from the Bapedal, in this case, right? 

IK:
Yes.

HK III:
Not the Minister of Environment, right?

IK:
Correct.

HK III:
Eventhough the Minister of Environment also acted as the Head of Bapedal

IK:
He did back then. 

HK III:
But he gave out the order as the Head of Bapedal, right?

IK:
Correct.

HK III:
Central [Government], right?

IK:
Yes.

HK III:
You said that there was disagreement about the timing , right?

IK:
Yes.

HK III:
What was the time that Bapedal proposed?

IK:
It proposed a different time from…

HK III:
Yes, the time was of course different, but what was the time proposed by Bapedal?

IK:
Approximately between July to August

HK III:
July to August.  And what did PT NMR propose?

IK:
PT NMR had many excuses at that time, such as…

HK III:
They asked for a delay, didn’t they?

IK:
Asked for a delay.

HK III:
They asked for when?

IK:
So finally they asked for November.

HK III:
November?

IK:
Yes.

HK III:
So what was theexcuse?

IK:
The excused was that it was already complete then, if for instance it was pushed back from August because one of their consultants from America could not be present, then also the equipment did not yet arriveand so forth. So then they asked us to do it on November, I think that’s how it was Sir.

HK III:
What is the reaction from Bapedal about this request to delay? Did they approve it or was there any objection from Bapedal?

IK:
There was an objection from Bapedal because if it was to be done in November we would not be able to get data based on the seasonal variations that we desired.

HK III:
So it has been calculated right? That from July to August the joint sampling would cover the change in seasons, two seasons right?

IK:
Yes.

HK III:
But if it was to be conducted in November, it was estimated that… so it was Bapedal’s consideration, that it has been calculated to cover two seasons, right?

IK:
Yes, correct Sir.

HK III:
So there has not been any joint sampling until today?

IK:
Not yet.

HK III:
Meaning until PT NMR was closed or it closed…

IK:
No, it didn’t happen.

HK III:
Was there any action from Bapedal against PT NMR for notcomplying with what Bapedal wanted? Was there any sanction, say, was it warned or whatever? What was it?

IK:
Alright, according to the authority of the Ministry of the Environment and according to prevailing laws, Bapedal has carried out an evaluation of RKL/RPL reports from PT NMR. The evaluation showed that several sampling results or measurements from PT NMR in several areas has exceeded the prescribed standard quality. For that reason, based on staff review I myself signed a letter to inform or to advise PT NMR, with a carbon copy to the Minister of the Enviroment as a report, as well as to the local government, in this case the Provincial Bapedalda and the BPL at the Regency level. If I;m not mistaken, that was in March 2002, Sir.  

HK III:
But there was no written warning?

IK:
[It was] written Sir, there’s a letter.

HK III:
So written, right?

IK:
A letter Sir.

HK III:
There’s a letter?

IK:
Yes, a letter.

HK III:
A written warning, right?

IK:
A letter Sir.

HK III:
So about the RKL/RPL here, how often does a mining company usually submits its report, every how many months?

IK:
Should be every three months Sir.

 [Recording stopped]

HK III:
…the obligation to report on RKL/RPL?

IK:
Yes, in terms of RPL, it was submitted, so the report was quite complete, and we have evaluated it up until 2004, perhaps like the one submitted, to my knowledge, to witness Sigit some time ago, Sir.

HK III:
Have you ever seen if the RKL/RPL of PT NMR has met or exceeded the prescribed environmental standards?

IK:
Like the contents of the letter I mentioned earlier. that’s because there was inconsistency, even exceeding the standard quality, which means it’s polluted. Pollution. So that’s what was advised , not only at sea, but we also sampled the pond, the sediment pond, or the ground water and the surface water. All those reports, we uh, there were some that exceeded the standard quality, Sir.

HK III:
Did the RKL/RPL excceed the environmental standard quality, like you said, every quarter it was reported or just in certain quarters?

IK:
In certain quarters Sir.

HK III:
Not all, right? Per quarter?

IK:
Not all, just certain quarters.

HK III:
Everytime an RKL/RPL exceeds the environmental standard quality, is there any warning or sanction given to…

IK:
According to its authority, the Ministry of the Environment does not have the authority to impose any sanction.

HK III:
Who has the authority to warn or …

IK:
To grant a permit.

HK III:
Who grants the permit?

IK:
The permit for the mine would be granted by the Department of Energy and Mineral Resources, which later after there was [regional] autonomy, it would be the the regional government.

HK III:
So Bapedal never sent any recommendation letter to take action?

IK:
Yes, one the recommendations was that letter of ours, Sir.

HK III:
So there was one, right?

IK:
Yes, the one I mentioned Sir.

HK III:
Oh, the one that you mentioned, right?

IK:
Correct.

HK III:
But afterwards, has there been any official who granted a permit, or gave a warning?

IK:
As far as I know there was …

HK III:
Usually the copy goes to Bapedal, because the recommendation to issue a warning comes from Bapedal, right?

IK:
Yes.

HK III:
There must a copy, right?

IK:
Yes.

HK III:
Has Bapedal ever received or obtained a copy that there was a warning issued to PT NMR?

IK:
No.

HK III:
So it means there was no warning?

IK:
No, not yet.  But I have heard, maybe it was from the Department of Energy before, that ther was, maybe in the mining book.

HK III:
O, so just in the book? What kind of book…

IK:
A mining book, there was a warning from the Inspector.

HK III:
Yes, but it was not a copy to Bapedal, right?

IK:
Right, it wasn’t.

HK III:
The one shown at the hearing the other day was probably the mining book, right?

IK:
Yes Sir.

HK III:
I think for now we can give it to the Prosecutor.

J3:
Witness, could you explain with regards to the letter from Pak Sonny Keraf the 1456 one, what do you know with regards to that letter?

IK:
About what of that letter Sir?

J3:
The letter from Mr. Sonny Keraf No. B-1456/Bapedal/07/2000 of 14th, of 11th  July 2000…

IK:
Yes.

HK III:
Could you explain about that letter?

IK:
Yes, this letter of 11 July 2000 is about the disposal of tailing waste into Buyat Bay. Here it was said by Mr. Sonny Keraf or in the letter of the minister that it is allowed to dispose of the waste into Buyat Bay with certain conditions, that there is an established standard quality, in it there is pH, there is S3, CN [unclear], CN, Free [sic], Hg, then Cu and Fe, and that it was also compulsory to conduct ERA here, which has to be completed within six months, and also to report or to involve the relevant institutions mentioned herein. So the point is that from this ERA or this letter it is allowed temporarily to continue waste disposal into the sea and then conduct the ERA, ERA Study, which means [it] is reviewed continuously, if there are substances or wastes that [unclear]…

LMPP:
Your Honor, we ask your attention, this Witness is being asked to interpret the letter from Sonny Keraf, which is beyond his capacity, Your Honot.

HK III:
To interpret?

LMPP:
The letter from Minister Sonny Keraf…

J3:
I asked him to explain Sir, not to interpret.

LMPP:
Or to explain.

HK III:
No, no, he does not have the capacity to explain, alright? ’Cause if… that’s why I looked at his CV, what year, what year he began, it was in 2001-2002 that he began at Bapedal. Then he became active, right?

IK:
Right.

HK III:
And you were involved since the joint sampling, right?

IK:
Correct.

HK III:
So with regards to the ERA study, you just know the general right…

IK:
I know, yes correct.

HK III:
But not the actual history of ERA Study? That is why I, like I said earlier, I said 2001-2002, that’s when you were as Bapedal there, and you became actively involved, I mean, in the joint sampling, right?

IK:
Yes.

HK III:
So you were involved in the joint sampling, right? I think if it’s  about what letter was it? It has been mentioned that there was a letter he saw, the one number, the one you mentioned, it has been acknowledged…

IK:
Alright.

HK III:
But how was the letter drafted and whatwasit, you don’t know that, right? You have no capacity for that, right?

IK:
[I was] not invovled.

HK III:
Yes.

J3:
Thank you, so I shall continue. Witness, pursuant to the article in the Law, Article 20 of Law No. 23 year 1997, which requires a permit for companies or any party that disposes of or places waste in the environment medium….

IK:
Alright.

J3:
Is the permit issued… you said that you saw the contents of Sonny Keraf’s letter, at least you have seent it. So what Article 20 means is a letter, say, sent, issued, signed by Mr. Sonny Keraf.

LMPP:
Your Honor, I think the question has nothing to do with the facts, which is the capacity of this witness, because he is not an expert in the field of…

J3:
I think there was some sort of granting of permit, there is a format and I think Witness is also aware of the form of such permit. I would like to see if the the permit issued by the Ministry of the Environment like the one stipulated in Article 20 is similar to the one made by Mr. Sonny Keraf …

LMPP:
The question…

J3:
I think that’s the form.

LMPP:
Your Honor, our question is whether that was a fact or an opinon, that sort of response, or…

HK III:
Let me ask first, okay? I’ll mediate, alright? Where did you see the letter you referred to, the letter from Mr. Sonny Keraf, as the head of Bapedal, the number 1456 one? Where did you see it for the first time?

IK:
The first time was when we attended the deciding joint sampling meeting, Sir. There, at the meeting.

HK III:
There, it was there you first saw it …

IK:
The first time.

HK III:
You found out that there was a letter from?

IK:
Mr. Sonny Keraf.

HK III:
That Mr. Sonny Keraf?

IK:
Yes.

HK III:
Then what is the Prosecutor’s question? 

J3:
Is the granting of the permit, granting, granting of permit as referred to in Article 20, Article 20 of Law No. 23 year 1997…

HK III:
Granting of permit, what are you talking about?

J3:
In accordance with Article 20, every company or legal entity must have a permit if they are to place waste into the environment medium. So it means the company must have a permit. As the institution or the agency that issues the permit, I would like to ask the Witness.

HK III:
Have you ever handled this area? Permit granting and all that?

IK:
I have, but after that, yes? So during my tenure as the Deputy of Impact Control of Institutional Resource [sic], since 2002….

HK III:
So, the permit as the PP said, have you handled [such permits]?

IK:
Yes, I have [handled] such permits.

HK III:
What year did you start handling those?

IK:
Afterwards, Sir, in 2002, 2004.

HK III:
2004, 2002?

IK:
Yes.

HK III:
So, did it, that question earlier, all mining companies must…

J3:
My question, was the form of Sonny Keraf’s letter that the Witness saw similar with  [the form of] permits granted according to Article 20, Law No. 23 year 1997?

HK III:
In Sonny Keraf’s letter, this 1456 one, you mean?

J3:
1456.

HK III:
Same?

J3:
Is the form, the considerans [sic] similar to the permit referred to in Article 20?

HK III:
When you handled that matter, those permits?

IK:
Yes.

HK III:
Afterwards, you have seen it in a meeting, the letter from Sonny Keraf. Was the form similar to Sonny Keraf’s or not?

IK:
No Sir. 

HK III:
Hah?

IK:
No.

HK III:
No, he has answered no.

J3:
That is sufficient Sir.

J2:
Thank you, we will continue the questions. Witness, uh, you explained earlier about letter No. B-533, dated 22 March 2002 that you signed yourself, right?

IK:
Right.

J2:
We will first show you the letter. Is this the letter you referred to?

HK III:
So it’s B-533/Dep.IV/LH, the results of periodic evaluation of RKL/RPL implementation report, right? This is what you referred to right? Is the evidence there? So this is question number 9, right?

LMPP:
2000, year 2002, right?

HK III:
Isa Karmisa Ardiputra as the Deputy to the Minister of the Environment for Environmental Impact Control [and] Institutional Resource.

LMPP:
This is the evaluation of 1999 RKL/RPL issued in 2002.

IK:
Until 2001.

LMPP:
Yes, but it was issued in 2002, right? [It was] until 2001, but it was issued in 2002. 

HK III:
Do you have anything else to ask Prosecutor?

J2:
Based on the letter which was earlier confirmed by the Witness, letter number B-533, that was the result of periodic evaluation of RKL/RPL implementation report.

IK:
Yes.

J2:
With the letter that you sent to the President Director of PT NMR, what was the response from PT NMR regarding… after receiving your letter?

IK:
Until we were examined by the POLRI investigators, we did not get any response from PT NMR.

J2:
You never received any response to the letter you sent. After not getting any response to the letter sent on 22 March 2002, what was the response, in this case, the response of the Ministry of Environment in response to PT NMR’s heedless response towards your response? [sic]

IK:
So, indeed KLH was not following because there were several obstacles Sir. For instance, there was a change in the structure of the organization, there were changes to the staff handling the case. Some continued their education and so forth, but then we did an ongoing evaluation, which was carried out by our staff, the Assitant Deputy for Environmental Impact Review, Mr. Sigit, who has already testified. And in fact it continued, we expected the response, if not from PT NMR to fix it, then from the regional government that, that actually has the authority to take administrative actions as stipulated by Law No. 23 year 1997.

J2:
Then why didn’t the Ministry of Environment go on to do a review about the veracity of the whole RKL/RPL made by PT NMR? Did anyone from your side came down, directly came down, in this case, to the field to assess the veracity of the RKL/RPL?

IK:
Perhaps later our colleague , Ibu Masnellyarti, can address this issue, who was then the Assitant Deputy who was in charge of the Pusarpedal [Center for the Environmental Impact Control Resources (?)] that may conduct monitoring, which has the authority to do monitoring. 

J2:
Alright. So next we can mo… move into the issue pertaining, pertaining, still pertaining to the permit, right Sir, yes?  Still concerning permits, that you became involved in the process and became aware of the exact details about PT NMR after the joint sampling, the joint sampling to determine the ERA?

IK:
Yes.

J2:
So until today, you, at that time, in 2002, right, 2002. Until today, has there been any ERA study that can be accepted by both parties, between, between PT NMR and the Ministry of Environment or Bapedal?

IK:
None, because the joint sampling did not take place.

J2:
None. What prevented the joint sampling from taking place?

IK:
As I said earlier, because there was a disagreement about the time to conduct the joint sampling.

J2:
When you made the results of evaluation of the RKL/RPL periodic implementation report… so it was made for the period of 1999 to 2001 right?

IK:
Yes.

J2:
Was such an evaluation conducted for the period of 3 years or was it always conducted routinely by the Ministry of the Environment or Bapedal in this matter?

IK:
It was not carried out routinely, because there were too many. At that time there were 4.750 AMDAL documents from various activities, so if it needs to be done for every activity, it would certainly require a lot of staff, it needs [unclear], so we would look at the urgency.

J2:
Now, following your statement that it is not necessary to routinely evaluate all activities, in the case of PT NMR what was the basis to do the periodic RKL/RPL report?

IK:
It so happened that at that time I had only been appointed for one month as the Deputy for the Impact Control and Institution Resource [sic] that supervised the environmetal impact analysis [AMDAL], Sir. Now, in that regard I requested that an assessment be done or what evaluations took place for the time period before I took up that position. That was the idea. .

J2:
Then, if that was your reason, then was it also the case for, for other, for other companies? Was there any evaluation done on their RKL/RPL reports as well?

IK:
Well, we would pick our priorities, because there’s just too many, Sir. Say for instance if there a case arises, until there is a significant strategic event, then we would do it. We would order our staff to carry out an assessment, a review by our staf.

J2:
Yes. So now we would like to reaffirm, to you as the Deputy of the Minister of the Environment, at that time in the Impact Controll and Institutional Resource Section, right Sir?

IK:
Yes.

J2:
Did you ever see any permit to dispose of or place tailings in the Buyat Bay for PT NMR?

IK:
Not yet, never .

J2:
Never. Thank you.

J4:
Thank you, Witness, about your letter from Sonny, Sonny Keraf number B-1456, could you explain, or at least since you are aware of the letter from Sonny Keraf, could you explain in this hearing, did the letter B-1456 have anything to do with the RKL/RPL?

IK:
So Mr. Sonny’s letter allowed the disposal of tailings and then [required] to carry out an Environmental Risk Assessment. So now the ERA was specifically for the tailings in the sea, while the RKL/RPL is not only limited to the sea. It included in the surface, surface water, also the sediment pond, and then there’s also ground water. So this is in the sea, it is more specific, because there is a more specific regulation, which is PP No. 19, if I am not mistaken, year 1999, about controlling damage and pollution in the sea.

J4:
Witness, have you heard about a working team that was set up to evaluate the tailing waste of PT NMR? I mean a working team for evaluation?

IK:
Yes, the one chaired by Ibu Nelly.

J4:
Do you know the purpose of this evaluation team being formed?

IK:
Yes, so the purpose was to review the ERA study which has been conducted and then it concluded that there was no agreement. So it was not only about the environment but I also saw that there were a number of experts. There was Ibu Cory, there was also Mithell Silaude and others, [unclear] there was a forum which then agreed to conduct the joint sampling.

J4:
Witness, since 2002 until now you have been the Deputy IV of Impact Control and Institutional Resource. Could you explain in this court, what is the difference between AMDAL, at least AMDAL and the ERA study?

IK:
Alright, perhaps a bit of correction, I was only the Deputy of Impact Control and Institutional Resource until 2005, not until now. Maybe the BAP says until now. So that’s the first thing. About the difference between AMDAL and ERA study, as I have explained to the Presiding Judge, AMDAL is a research or a scientific study or scientific research that is predictive by nature, estimating. Because AMDAL is a part of feasibility study, right?  In project planning there are three parts: there is an economical feasibility, technical feasibility and environmental feasibility, and that is where AMDAL is carried out. Such it is these predictions that produce predictions of what will happen, and to reduce it an Environmental Management Plan and an Environmental Monitoring Plan are made. 

So now, specifically for the marine waste disposal, facts are needed, right? That if it is disposed of into the sea then we look at what the impacts are. That is what we call ERA. So first there needs to be [unclear] that’s why it is temporarily allowed to look at after [unclear] conducted or assessed in the ERA. As for AMDAL, it is more into the [unclear] and planning.

J4:
Witness, going back to the evaluation working team, were you a part of this evaluation working team?

IK:
I probably joined a bit late, because after I was appointed as the Deputy, at that time the Deputy for Pollution Control, [I was] asked by Ibu Nelly to join.

J4:
Witness in your Dossier of Examination, point 13, the question “With the non-approval to the ERA study submitted by PT NMR by the Minister of the Environment–Bapedal, can the tailings disposal activity by PT NMR be considered an illegal waste disposal?” Here you answered “If it is based on the letter of the Minister of the Environment No. B-1456/Bapedal/07/2000 dated 11 July 2000 which in its clausul stated that within the 6-month period of the issuance of this letter, PT NMR must complete an ERA Study, then in my opinion after 11 January 2001, the tailings disposal activity of PT NMR into Buyat Bay waters became an illegal activity.” Do you still concur with the BAP point 13?

IK:
Yes. As I explained earlier, the permit for waste disposal does not have that sort of format, so there was a Ministerial Decree, there is a consideration, there are others, there is a format…

PS:
We object Your Honor. This Witness, eventhough his BAP was read, but this Witness has become the judge about the legality of an action.

HK III:
Yes. So that is actually a conclusion, his conclusion, because there is no letter that states that it was illegal, right? That was a question in the BAP,  right?

IK:
Yes.

HK III:
And then based on his knowledge,  that it means this and that, but officially the Ministry of the Environment never stated that it was illegal. That was indeed his statement in the BAP. You simply read this right?

IK:
Yes.

HK III:
You have read as before, right?

IK:
Yes, correct.

HK III:
He has said that it was the result of his analysis, that if the ERA study was not [approved], then it means beyond a certain year, it would be an illegal, right? That was his analysis or opinion or conclusion of Witness, right? So I mean, what is your purpose of asking that? Most importantly is that he did say that it was illegal based on his knowledge, that beyond a certain year if the ERA study was still not completed, that would mean it was illegal. That was the Witness’ conclusion.

IK:
Yes.

J4:
Enough [from us], Your Honor.

HK III:
Enough?  We give the opportunity to the Legal Counsel of Defendant I…

LMPP:
Defendant II first, we’ll let first.

HK III:
If Defendant I was first earlier, okay, so now Defendant II first, yeah?

 [unclear]

PS:
I was going to, Your Honor, with your permission, Your Honor, we continue the questions to the Witness. Witness, if the language is difficult to understand, it should be easy for you to ask me to repeat the question, so you would not break your oath, right?.  You said earlier that since 2002 you no longer held the position to review the RKL/RPL of PT NMR, is that correct?  If I am wrong, say how it actually was?

IK:
Actually [it] started in 2002.

PS:
Since 2002, and your letter was issued, the one that was shown, when you answered, then you read the preceding, and going forward, did you also read the RKL/RPL of PT NMR?

IK:
I have ordered my staff to conduct the review, which is …

 [Recording stopped]

PS:
I did not ask if your staff read the document. I did not ask like that, did I? Why did the answer veered in that direction? Let’s connect when we talk.

IK:
Please.

PS:
So you did not read it when the letter came out later, but it was read by your staff. Something like that perhaps?

IK:
I don’t know.

PS:
But you also didn’t know what was it that they read, or did you?

IK:
I think they read it because they…

PS:
It means that it’s just your assumption, maybe your staff read it, right?

IK:
Because they …

PS:
After you issued the letter that was shown by the Prosecutors, has PT NMR continued to report the RKL/RPL to KLH to this day?

IK:
I think not anymore.

PS:
You assumed not anymore, right?

IK:
I don’t know exactly because since June 2005 I no longer headed the AMDAL unit.

PS:
Oh so, your term was from 2002 to 2005?

IK:
Precisely.

PS:
You said you were receiving [reports] since 2002. Since that letter, have you ever sent other letters to PT NMR[advising that their] RKL/RPL was not right, maybe, since the previous letter?

IK:
No.

PS:
What letter number ?

IK:
No [never].

PS:
Never. So did you not send that letter because the RKL/RPL was already correct, or that it has met the assessment requirements from your institution?

IK:
We did not get any report from the staff at that time.

PS:
Oh, so you did not get any report that there was something odd about the RKL/RPL? It means, you have sent the 2002 letter and in subsequent reports there were no longer problems that you received from the RKL/RPL? That’s what you were saying, right?

IK:
Correct.

PS:
So doesn’t that mean that PT NMR has fulfilled what you required in your letter?

IK:
Turns out that based on our staff’s review, there was a problem.

PS:
Oh, but you said there was no more problems. If there is now my question is did you take any action, say, sending another letter?

IK:
So until the 2005 period as we explained Sir, there were no reports from our staff on the results of KLH review, such reports…

PS:
Please, the mic is not very clear here.

IK:
So actually the staff from the environmental impact assessment or the staff of AMDAL deputy who carried out the assessment, and until it was completed it was never reported to us. So I myself was the… but it was the staff who did an ongoing review. So that is what was being reported by Mr. Sigit Relianto who then obtained…

PS:
Yes, Witness, in your letter No. B-533 shown earlier, you stated that “we, herewith, provide a number of recommendations.” Same recommendations as this letter?

IK:
Yes.

PS:
Not other issues from the recommendation, about the results of  evaluation on the RKL/RPL implementation. So it is the implementation of PT NMR’s RKL/RPL, yea, first quarter of 1999, right?

IK:
Yes.

PS:
My question, until year 2001, so you are to give an opinion for the period outside your tenure. Have you ever found a document that an institution or an official in an institution before you, has carried out a review?

IK:
I do not know.

PS:
You do not know. You never saw the document, never saw the document, not “don’t know.” I ask you, have you ever seen [the document] or not?

IK:
Never.

PS:
Never seen it?

IK:
Yes. [sic]

PS:
When you read, studied these documents, of course it says here that it is a 1999 [document] and in the BAP you  used the standard quality for tailing based in the letter of Minister Sonny Keraf No. 1456 year 2000?

IK:
Yes.

PS:
So that means that you applied the standard quality retroactively?

IK:
Mmm.

PS:
It means that you stated in the BAP that looking at Sonny Keraf’s letter, this has violated the standard quality…

IK:
Yes correct.

PS:
But what you are saying here prior to that letter, you also applied it here, right? Don’t you know that the retroactive principle, that the law cannot apply retroactively?

IK:
May I have a look at it first?

PS:
Answer my question first, Sir. If you need it I will provide a a copy for you. It means here that since 1999, that’s you said in the BAP, that based on Sonny Keraf’s letter from the year 2000, it has been exceeding since 1999. How come?

IK:
No Sir. The standard quality that we used, besides that letter, what we use for the standard quality, such as in the regulation on water, water pollution, we also use two standards of quality. The standard quality in the appendix to GR No. 20 year 1990 and GR No. 82 year 2001. We look at both according to the permit.

PS:
Alright, so I’ll continue on the standard quality. You said earlier that it has exceeded the standard quality because you quoted Sonny Keraf’s letter No. 1456 and so forth?

IK:
Yes.

PS:
My question, have you ever seen tailings?

IK:
Please repeat.

PS:
Tailing, have you ever seen it physically?

IK:
You mean PT NMR’s tailings?

PS:
PT NMR’s tailings.

IK:
Not yet.

PS:
Have you ever personally requested or tested those tailings?

IK:
No because I am not the expert.

PS:
So you never done it, right? My next question is, you said you have never seen the tailings but do you know if it’s considered solid waste or liquid waste?

IK:
to my knowledge it is considered solid waste.

PS:
Oh, solid waste.

IK:
Uh, sorry Sir, liquid waste.

PS:
Liquid waste. Fine. Is that according to your opinion or the law?

IK:
According to [my] opinion.

PS:
According to your opinion. I would like to look at one provision of law regarding that issue. Please give us a moment, Your Honor, to find the article [of the law]. Please listen carefully Witness, so later if you want to speak ill of PT NMR or commend PT NMR out there you’ll have the legal basis to do it. Before going further, because you said that it was liquid waste, it’s responsibility here, you’re under oath here, everyone, here’s article 42 of GR No. 82 of…

IK:
2001.

PS:
Yes, you already know, right?

IK:
Yes.

PS:
So it is not that you don’t know when you said that, in the end it was read that everyone is prohobited from disposing of solid or gaseous waste into the water and, or source of water. I don’t want to make too much of whether or not it was disposed of into the water, but I would like to [be] informed what is the classification of the tailings, is it solid waste or liquid waste? Didn’t you answer my question earlier that it was liquid waste, right?

IK:
Yes.

PS:
And even the Prosecutors based their charges on SK MenLH 51 year 1995 [Minister of Environment Decree] because it is a liquid industrial waste. My question is, this is the elaboration of article 42, the definition of solid waste includes the waste in the form of mud or slurry. An example of solid waste disposal include the disposal of or the placement of leftover material and or [in the case of] mining activity in the form of tailing. So that means that tailing is categorized as solid waste. So would you like to correct your earlier statement?

IK:
Yes, correct it, solid.

PS:
You like to correct it? Tailings is solid waste.

IK:
Appears as mud.

PS:
Let’s just correct each other, no one is super here, beause I have the law here in my hand, so I corrected it.  

IK:
Thank you.

PS:
So tailings is solid waste. When you conducted measurements for RKL/RPL [and] provided analysis in this letter, your letter here used the standard quality parameters for liquid waste, right?

IK:
Which one?

PS:
The one in your letter.

IK:
No, it wasn’t just tailings in that report, it also had surface water, ground water and others. Which one specifically?

PS:
Witness, the context we’re speaking of is tailings now, so we don’t wander around, Witness.

IK:
Very well, please be clear.

PS:
Well, if I’m asking too fast I will slow it down. Has Indonesia ever issued any regulation about the standard quality for tailing as solid material?

IK:
I don’t know for sure.

PS:
Did you read or see any regulation that provides parameters for tailings as solid material?

IK:
[I] did, earlier.

PS:
Before I read it, have you [seen] tailings parameter this much?

IK:
Well, I have only seen the one in the Minister’s Decree.

PS:
So you only seen this one. So it means you have not seen it [before], right? We cannot [change the fact that] you “have not seen it” and make it otherwise, that will be a circus [sic].

IK:
Yes.

PS:
In this letter, is there… again Witness, you can hold on to the letter and please read. Please examine carefully, please look at number 4 of your letter.

IK:
Yes.

PS:
You stated in the BAP that you used Sonny Keraf’s letter for tailings. You just said that you did not know if there is any parameters for tailings or not?  Now I will read number 4. Please follow over there, Witness, could be a fake letter, who knows. So I’ll read it: “It is important to observe the detoxification performance, considering the analysis results for As3+ parameter”. My question, first of all, before I continue, in Sonny Keraf’s letter, is there any As3+ or no?

IK:
No Sir, just a second.

PS:
If there’s none, I’ll help you to make it quick.

IK:
As3+ yes?

PS:
As3+.Have you ever seen such a chemical formula? [sic] You haven’t perhaps?

IK:
Yes.

PS:
Not yet? But it doesn’t match your letter. Well, we’re just trying to match it up, so we can understand, because we’re not chemists, Sir.

IIK:
Oo.

PS:
Then I read further. Fe, Cn, Hg, Cu and pH have exceeded the environmental standard quality? That’s the BML [Baku Mutu Lingkungan, the Environmental Standard Quality], right? 

IK:
The environmental standard quality.

PS:
The environmental standard quality. It is not clear whether it is the standard quality for tailings, So just the standard quality of the environmental, water quality, air quality, it’s not clear here which one was applied. It doesn’t say here which one was established. You said it earlier that you don’t know, that you have not seen the established formulation for tailings. So it is not mentioned here because does not exist. Don’t you know which one was established?

IK:
It was established here Sir, in the Minister’s letter.

PS:
Yes, but you did not mention it here, right? It’s not here, right?

IK:
I mean in here.

PS:
Oh, so you mean in here, yes?

IK:
Yes.

PS:
Maybe  [you thought] PT NMR didn’t know, maybe that was the intention. Because this court also needs, right?

IK:
I mean this way.

PS:
That’s what you meant?

IK:
Yes.

PS:
I didn’t know, I just found out about it now, y’know? Was there any… you said [you] prepared the contents, at least, I mean, you sent the letter, you’ve done research,  the Republic of Indonesia has trusted you to study this, including taxpayers like PT NMR trusted you to study itHave you ever said that the structure of PT NMR’s RKL/RPL did not comply with AMDAL or did not conform with the implementation, what this letter says? Was there any sentence like, “hey PT NMR, you did not do this or you have violated here,” for instance. More specifically, considering the results of the analysis on As parameter, which As, what year, it’s all in one, globally, not daily or monthly. So this is not… just in general, right?  

Here’s the thing Witness, I have read a lot of government literature. In doing it’s monitoring, LH needs to be clear, that this needs to be this way, and that needs to be that way, but your letter is so general, Witness. Unfortunate for PT NMR, so hard to follow it. So, this is only general, this number 4, and the others as well.  I’m trying to understand your thought process when you drafted this letter.  Here’s an example of a sentence, “it is important to take note of the ground water quality, considering the results of the analysis on the turbidity parameter,” unclear where was this groundwater.  It’s not clear where was this turbidity parameter, what was the turbidity, how dense were the colors, even that wasn’t clear. Whether the total Fe, total Cl, total Mn, have exceeded the standard quality.

J2:
Excuse me, objection Your Honor, this is a matter of perception to the letter, so we think everyone would be different…

HK III:
Okay, fine, let’s take the middle. The legal counsel has concluded that contents of that letter could not be used as, whatwasit, right? So that’s just for the conclusion later. Because if you ask that to him, he could be confused. But later on, the legal counsel may note the weaknesses of that letter, alright?

PS:
Alright. What we mean, Your Honor, we’re trying to make an argument a bit on this issue. This witness drafted the letter which allegedly says that his research results in the RKL/RPL put down from A to Z. If this Witness indeed has no knowledge, “oh I don’t know what is written in there, , I only received reports from my staff,” I would finish, no more questions on this issue.

J III:
Enough said, so just ask it as a question. When you evaluated the RKL/RPL, was it based on your own research or your staff’s research that you evaluated, or were you directly involved? 

IK:
Yes, my staff’s research, Sir, staff’s assessment.

J III:
Staff’s assessment. So based on that study, true or not, you wouldn’t know that?

IK:
Well, Sir, we were…

PS:
Yes, that’s what we want to get. We did not intend to give lecture, if it was fact or not. This reaction is enough for us, Your Honor. That question has been answered.

J III:
So that’s why, like Prosecutor said, ask it as a question.

PS:
Well, because this witness is a fact witness, we were chasing whether he worked based on analysis or fact.

J III:
For example, when Pak Sony Keraf acknowledged that he was only this and that, it’s similar with RKL/RPL. Although you did evaluate but you didn’t do it directly, right, but based on reports from your staff. You did analyze yourself, right?

IK:
Yes.

PS:
Witness, did you ever read Pak Sony Keraf’s letter as the Prosecutor questioned?  When you said that earlier, I would begin talking about the ERA, so we’re more comfortable here. Witness, the ERA study, was it a result of a wish to… or maybe, what is an ERA study? Let’s put it that way, is it an analysis study, what is theregulation for it, and so forth. What is an ERA study? Do you know what’s an Ecological Risk Assessment? If you don’t know, just say so, like “I am not expert in ERA,” maybe.

IK:
Right, like I said earlier, when I was the Director for Air Pollution I conducted a comparative study to the United States of America to learn how an ERA is implemented for air pollution. There, I learned that an ERA is….

PS:
It’s not too clear Sir, perhaps closer to the mic. So whatwasit?

IK:
So ERA is you do an activity and then you monitor the impacts, the implications.

PS:
That is your opinion?

IK:
The experience I observed abroad.

PS:
Oh, so you have done an ERA study overseas?

IK:
No, but I saw the implementation of ERA study.

PS:
Oh, you saw the implementation of ERA Study. Whose ERA study?

IK:
ERA Study from the Municipal Governments in Toronto and Salt Lake City. 

PS:
Those were jointly sponsored with PT NMR?

IK:
No, that one was for air pollution.

PS:
Does Indonesia have experts in ERA study?

IK:
Indonesia does not have yet.

PS:
Do you have a good knowledge on ERA study?

IK:
Yes. I learned that it is called ERA so I can…..

PS:
Oh, only as an observer.

IK:
Yes.

PS:
How many days did you attend, or saw the ERA study there?

IK:
Only 3-4 days there.

PS:
3-4 days there. Witness, so let us talk about… you said earlier you have read, have seen Sony Keraf’s letter no. 1456?  You said it was rejected.
Witness, I would like to remind you if it said “rejected,” you must have proof, otherwise, I would assume that you have given a false statement, before we go any further.

IK:
Not accepted.

PS:
Better if we clarify it first, [so we all] feel good.

IK:
I have already explained that it was unacceptable, not rejected.

PS:
Oh, unacceptable. Was there any letter issued by KLH, that said “your ERA study was unacceptable, in quotes, “unacceptable”.

IK:
There was none, only in meetings.

PS:
Okay, enough. I only asked what was written, not verbal, because if people forget it’s  trouble, right Witness? So let us talk about the written first. 

IK:
Yes.

PS:
You have read Sony Keraf’s letter no. 1456 earlier. In there, PT NMR was given the opportunity to complete the ERA study within 6 months?

IK:
Yes.

PS:
You acknowledged that you saw people conduct ERA studies overseas. To do it right, an ERA study must represent all seasons or just a short period?

IK:
Over there an ERA study is conducted over several years even, Sir.

PS:
How many years?

IK:
Several years, perhaps because the seasons are different.

PS:
So it’s several years. I would think so too, like the literature I read. In Indonesia, do you know how many seasons there are?

IK:
I only know of 2 seasons.

PS:
How long is that?

IK:
Well, approximately six months.

PS:
Because you did an ERA [comparative] study overseas, about how long would it take to conduct an ERA study in Indonesia?

IK:
Do I have to give an opinion or fact?

PS:
Well, you said you took part in an ERA study, and to comment the Prosecutor’s question, I’d like to clarify what the Prosecutor said, to try to find the truth, what’s it like?

IK:
So I saw how ERA was conducted there.

PS:
In Indonesia Sir.

IK:
In Indonesia, so the ERA, having observing the ERA there, we learned the difference between ERA and AMDAL.

PS:
My question, about how long would it take in Indonesia, because it takes years there.

IK:
I don’t think we can determine the time accurately.

PS:
Oh, the time can’t be determined, enough said.

IK:
For instance, the waste can enter once and we’ll monitor the impacts continually. Could be like that.

PS:
But in other countries, it even takes years?

IK:
Because the impact is different on humans, on health, air… 

PS:
That’s enough, Witness. So in other countries, it takes even years. In Indonesia, six months would be enough to cover 2 seasons for an ERA study. We will be making conclusions later, you don’t need to. Still about your letter, I’d just like to clarify. Since you issued this letter, you never received any report, that there was something strange about the RKL/RPL that required you to write another letter, right? Was it like that?

IK:
Pardon me?

PS:
I repeat. After this letter, you never wrote another letter to PTNMR again?
IK:
Yes. [sic]

PS:
You sent this letter to PT NMR back then because you read that results of the report required attention, right?

IK:
Yes.

PS:
So, since then you never wrote to PTNMR again, that was your statement. Can it be said that you considered, in your mind, that there was no violations in the following RKL after this letter?

IK:
Can’t conclude like that.

PS:
But Witness…

IK:
Because no facts reached me ………….

PS:
You did not find facts that [required] you to write back?

IK:
Yes. [sic]

PS:
Alright, so more precisely like that, yea. That’s how you should say it under oath. So you did not see facts that “urged me to write a letter to PTNMR.” And also during your tenure, have you ever sent a letter, for for instance, to ESDM, “hey, ESDM”, maybe such a letter, was a copy ever sent to ESDM?

IK:
No.

PS:
No. Didn’t you say that taking actions was not KLH’s authority, but the authority of the Technical Departments? Isn’t that so?

IK:
In 2000 there was already the Law on Autonomy, Sir. So mining sector fell under the authority of Regional Governments, Sir. So the copy was forwarded to the regions.

PS:
I’m trying to follow your line of thought, okay? Oh, so it was delivered to Bapedalda of North Sulawesi. and Bapelda at the Regency too, yes?

IK:
Yes it was.

PS:
Then after Bapedalda, eh, same too, doesn’t the authority to sanction lie with the relevant technical department too, although in the regions, for example, it’s with the Mining Services. So they would ultimately be involved, so why not forward the copy to the technical minister?

IK:
According to Pak Sony, the technical minister is involved in the ERA study. But this is RKL/RPL, which would then become the authority of the Regional Government Sir.

PS:
Witness, this is just to delve further into your comprehension. I have this memo here, I’d just like to refresh your memory if this is true. You said there was never another report?

IK:
Yes.

PS:
I’m only trying to show it. If you do know of [this memo], then say youknow, but if you don’t know, just say you don’t know. If you say you know I will chase up what’s in it. Your honor, may we approach for a second? I’m going to read it first, if he doesn’t know, why bother to come up front.

J III:
Please.

PS:
Memorandum No.4.55/Dep, actually it has been asked to witness Sony Keraf, 07/2000. To the Honorable State Minister of the Environment.

IK:
Year 2000, Sir?

PS:
Yes, year 2000. You were there then, right?

IK:
Yes.

PS:
Did it have anything to do with you, from the PLT Deputy II of Bapedal, signed by Masnellyarti?

IK:
No.

PS:
Oh PLT, is it an instructor or what is it, I don’t know?

IK:
Pelaksana Tugas [Task Manager] 

PS:
Oh Task Manager, copy to SEKUT Bapedal regarding the report of PT NMR tailing disposal evaluatino team, on 2….

PP 4:
Interruption, Your Honor. Has the letter been presented before the Panel of Judges?

PS:
We read it first. If he says he knows we will then present it. If he does not know why bother coming forward.

J III:
If he doesn’t know, no need to continue presenting it.

PS:
Yes.

PP 2:
I believe the Witness has said earlier that in year 2000, the witness has said he was not yet in his [present] position, so the witness would not know, but it was still read. So if [they] want to read everything, it would be more effective to….

PS:
Fine then, if you like the hassle of coming up front, then please.

J III:
Come on, approach.

 [Letter was examined before the Panel of Judges]

PS:
Just a little more Your Honor. There is a provision of Law, I would like to ask as far as you really know, is AMDAL a substantial part that is linked with the RKL/RPL? Is it like that?

IK:
Yes.

PS:
So it is like that?

IK:
Correct.

PS:
So the reported RKL/RPL was a result of monitoring and management, right?

IK:
Yes.

 [Recording stopped]

IK:
Environmental impact, and it goes on to conclude that there needs to be environmental management to control the impact. That is what’s called the Environmental Management Plan or RKL is, because the basic word is kelola [to manage] and to see the impact monitoring must be done, and that is what’s called the Environmental Monitoring Plan [RPL].

PS:
In the Government administration practice in [the Ministry of] environment, what do you do when you receive RKL/RPL. You said earlier, and the previous witness also said that it is then responded. The Prosecutor had also asked, but the question could be, uh, I’ll withdraw my question. As far as you know, do mining companies in Indonesia report their RKL/RPL?

IK:
Oh we would have to check that, Sir. But at the very least we already have about 4700-ish AMDALs.

PS:
Okay, I did not ask how many, my question was: is there or isn’t there a mining company that did not report its RKL/RPL?

IK:
I do not know.

PS:
Ow, you do not know?

IK:
Don’t know.

PS:
Let us move on to the joint sampling. You said that there was equipment that had not arrived, so the joint sampling had not been conducted, right?

IK:
Right.

PS:
But was it also because… I only read it in the newspapers, I would like to cross-check this with you…  was it also because there was a travel warning so the consultants could not come?

IK:
That was also one of the reasons we received from PT NMR.

PS:
But for the ERA study itself, between the KLH as well as the existing stakeholders and PT NMR, it was intensively discussed? 

IK:
Yes.

PS:
Intensively discussed, both as you heard from your institution and the ones in which you participated?

IK:
Yes.

PS:
You did participate. So according to what you saw, who knows, maybe the RKL/RPL was not completed because PTNMR was running away, or could be due to the fact I just mentioned. You’ve said it too, y’know, because the consultant could not come or because of the travel warning, or  was that just an excuse? This could be either your opinion or whatever you know, me asking you. So it was due to the travel warning and that the equipment could not be delivered, right?

IK:
There was a letter about that, Sir, can look at it.

PS:
Yes, witness, so we record it, okay? Alright, that is it for now from me Your Honor. To be continued by my colleagues, thank you.

LMPP:
Thank you, Your Honor. Witness, I’d like to begin with the general matters, okay?

IK:
Please.

LMPP:
When you answered the police in the BAP about your curriculum vitae.

IK:
Yes Sir.

LMPP:
1999-2001, as the Head of the Directorate for Air Pollution of Bapedal?

IK:
Yes.

LMPP:
So 1999-2001 as the Head of the Directorate for Air Pollution, what was your duty and authority as the Head of the Directorate for Air Pollution?

IK:
Well, to control air pollution.

PS:
Just about air, you did not deal with other areas?

IK:
No.

PS:
Then the second, 2001 until 2002, as Deputy II for Pollution Control of Bapedal?

IK:
Yes.

LMPP:
What was your duty and responsibility as [the Deputy for] pollution control of Bapedal?

IK:
I supervised 3 Directorates: Air Pollution, Water Pollution and Management of B3 [Hazardous Material, lit. Toxic and Dangerous Materials].

LMPP:
Okay. I’m going straight to your letter, which had been discussed a lot. This is result of quarterly evaluation of RKL/RPL 1999-2001. So it means when you were still in charge as the Head of the Directorate for Air Pollution. This RKL/RPL here is then evaluation results for 1999 until 2001. So it means while you were the [Head of] Directorate for Air Pollution?

IK:
The event?

LMPP:
Yes, what was your authority at that time?

IK:
So in 2002, that was on 16 February, I was appointed as the Deputy for AMDAL matters, uh, Institutional Impact Control, under which is the Directorate for AMDAL.

LMPP:
No, I’m just asking, this is an evaluation, right? So for the evaluation of 1999-2001, you were not in the capacity [to handle] that matter, right?

IK:
Right.

LMPP:
Second, earlier you told, informed about AMDAL, ANDAL, and RKL/RPL?

IK:
Yes.

LMPP:
If I am not mistaken, you said it, either directly or indirectly, that this document, you said earlier that this document was already held by the activity executor. So from the environmental point of view, it is allowed after activities are carried out on environment, right?

IK:
Please repeat.

LMPP:
So if an activity initiator who already had AMDAL, ANDAL, then RKL/RPL, in an active period, then how does one tell that the environment management has been well conducted? Maybe like that.
IK:
Has AMDAL, ANDAL, that’s a big vague.

LMPP:
Mmm.

IK:
AMDAL consists of ANDAL and RKL/RPL.

LMPP:
Yes, that is called AMDAL, consisting of those three documents.  If [a company] has those, as you said, they have complied….

IK:
Has or already approved or not?

LMPP:
Already approved.

IK:
If it has been approved and then it becomes a part of those three advisabilities, then it becomes a part of the permit.

LMPP:
Yes, part of permit. So it means not from your responsibility in environment management, right?

IK:
Yes.

LMPP:
It means it can be confirmed that the provisions are followed with regards to the environment, right?

IK:
Yes.

LMPP:
Okay. Next, there is RKL/RPL, when activity was conducted, then reported by the activity manager, including to KLH or to KLH?

IK:
Including to KLH, because the commission that did the assessment was not KLH then, but from the technical department.

LMPP:
Aha, what you meant by including KLH, what is that for? Just as information or as your basis to exercise your authority according to the applicable regulations?

IK:
Yes, KLH has the authority to do coordination for environment management.

LMPP:
So for information as well as the basis to exercise your authority, uh, KLH’s in environment management. So it means that you may act according to information according to applicable regulations, right?

IK:
Yes.

LMPP:
Alright.

IK:
To act according to the authority given.

LMPP:
According to the valid authority, although RKL/RPL is submitted in a certain period. Within how long it must be conducted?

IK:
Three moths.

LMPP:
Three months, so it is submitted every three months.

IK:
Yes.

LMPP:
Earlier you confirmed that PT NMR always submitted its RKL/RPL?

IK:
Yes.

LMPP:
What does KLH do after receiving the RKL/RPL?

IK:
Yes, we would do an evaluation…

LMPP:
Evaluation, so like in your letter, it was there?

IK:
Yes.

LMPP:
I will get to that later.

IK:
Yes.

LMPP:
Did you also, I mean, did KLH periodically conduct evaluations?

IK:
Not always.

LMPP:
So not always periodically. So what do you do with those RKL/RPLs?

IK:
Yes, we have said it earlier, that the RKL/RPL received by KLH as the institution that receives forwarded reports, in total we have already have about 4700-ish. So it is impossible for us to conduct periodic monitoring.

PP 2:
I think the legal counsel’s question has been answered by the Witness.

IK:
Yes, it has been answered.

LMPP:
Yes, and I just want to make sure, because relates to the next series of questions.  So you do not automatically conduct those evaluations?

IK:
Not automatically.

LMPP:
So what is the indicator, what is your basis to conduct evaluations, because there’s so many? Surely there’s a system there?

IK:
Yes.

PP 2:
We had already asked the legal counselor’s question to the Witness and it has been answered by the Witness.

LMPP:
What was the answer to the Prosecutor’s question similar to the question [I just asked]?

IK:
Yes it was similar.

LMPP:
What was your answer?

IK:
Yes, that, because whatisit there’s so many, and the staff is limited, it is not periodic, unless there’s a strategic issue or a public case appears.

J III:
Hold on a second, so my question is, this RKL/RPL is every three months, right?

IK:
Yes.

J III:
So is the evaluation conducted every three months or just sporadically, whenever you feel like it?

IK:
Well, the official report goes to the permit issuer.

J III:
No, what about KLH’s evaluation?

IK:
From KLH, we do not always have to.

J III:
So not always, yeah?

IK:
Yes.

J III:
So a question comes up here, what was the reason that in the year, as you said here, the first quarter of 1999 until the fourth quarter of 2001, there was a desire to evaluate, eventhough this wasn’t, [it was] sporadic?

IK:
I was about to explain.

J III:
Was there a report?

IK:
Yes.

J III:
What did you mean by what you said?

IK:
So in February 2002, I was appointed as the Deputy of Impact Control of Institutional Resource and we were also aware then that PT NMR’s case came up, and I was ordered to check reports from PT NMR.

J III:
So there was the case, so was there a report about the case?

IK:
It means that we have to look at the case where we made an agreement to conduct joint sampling.

J III:
Ouw, so not because there was a case there and you conducted an evaluation in a hurry? 

IK:
No, because there was a joint sampling that must be conducted and so forth, so it means… or should we just check the AMDAL document. Let’s see, this report must be… 

J III:
You were appointed in 2002?

IK:
2002.

J III:
So after you took up this assignment, you wanted to, with this joint sampling in mind, to conduct an evaluation?

IK:
Yes.

J III:
So specifically for this year, first quarter of 1999 until the fourth quarter of 2001. After that you never conducted an evaluation?

IK:
Never.

J III:
Oh, never.

IK:
Because as I said, I have not received any [new] fact.

HK III:
So your initiative to evaluate came up just like that after you were appointed, right?

IK:
Yes.

LMPP:
Yes Your Honor, to pick up where you left off with your question Your Honor, you linked this evaluation with the joint sampling?  

IK:
Yes.

LMPP:
But in the subject of your letter here, there’s nothing here that says “joint sampling,” instead it’s “result of evaluation of the periodic report on the implementation of RKL/RPL.”

IK:
Yes.

LMPP:
So it was not connected with the joint sampling event.

IK:
No, meaning.

LMPP:
Not meaning, okay? This is fact.

IK:
Yes.

LMPP:
In here you indicated that there is a connection with joint sampling, but the report evaluation is periodic. So periodically means regularly, right? At certain times.

IK:
Yes.

LMPP:
So don’t say anything that’s not true. So do you have this letter, Sir?

IK:
I have.

LMPP:
Please look at the subject, could you read the subject?

IK:
Result of evaluation of the periodic report on the implementation of RKL/RPL.

LMPP:
Yes, so the result of periodic evaluation does not have anything to do with joint sampling.

IK:
No, what I mean is…

PP 2:
Objection, Your Honor.
LMPP:
So nothing to do with joint sampling, is that right? Correct.

J III:
Alright, enough already. See, it could be like that only in thought, but the basis for conducting it periodically, that may just inspire, say, joint sampling could be inspired by it, then it’s done periodically. That could happen. This is just a problem of semantics, but if the Legal Counsel thinks this is a fact, that’s not acceptable.

LMPP:
Yes, because RKL/RPL is reported periodically, every three months.

J III:
That’s why my question was “is it evaluated every three months” and it turns out the witness thinks no, right? It’s just sporadically, right?
IK:
Yes.

LMPP:
Okay. Regardless of what is in the mind, I would like to ask now about the authority. there is a word “evaluation” in here. So it is reported [every] three months and you evaluate it, meaning you assess it?

IK:
Yes.

LMPP:
Perhaps in simple terms, it is judged as being good or bad?

IK:
Correct.

LMPP:
Let’s just say that the evaluation was bad. If that was not conducted according to the authority, what would you have to do?

IK:
The authority Sir?

LMPP:
So after being evaluated, let’s say it is bad, what do you have to do?

IK:
So the institution assigned to study the environment impact, this Government Regulation is about the analysis of environmental impact, Sir. 

LMPP:
Yes, what is that?

IK:
First, to conduct monitoring, evaluation and implementation of regulations about AMDAL.

LMPP:
What monitoring again?

IK:
Monitoring and evaluation, so…

LMPP:
So the evaluation has been conducted and let’s say it was bad?

IK:
Yes.

LMPP:
What had to be done was not done?

J III:
What is the follow up?

IK:
The follow up is to inform the initiator, “here’s our result of evaluation.” 

LMPP:
Yes, the evaluation result has been delivered, let’s say it is bad and he does not do what is required by law?

IK:
There is no other authority here, such as to warn, ther’s none. 

LMPP:
There is no what?

IK:
There is no authority.

LMPP:
There is no authority for KLH to give notice?

IK:
No.

LMPP:
Are you sure?

IK:
Yes.

LMPP:
Are you familiar with Law No.23 year 1997?

IK:
Yes.

LMPP:
Does it say there that KLH cannot take action?

IK:
It is an administrative action here.

LMPP:
For example, I’m going to read one of those, article 29, the Minister is authorized to order parties responsible for business or activities to conduct environment audit if the relevant party exhibits disobedience of provisions prescribed in this law. This is just environment audit?

IK:
Yes.

LMPP:
Pak Sony Keraf said can go as far as shutting down an operation.

IK:
I do not think so, Sir.

LMPP:
So you differ from Pak Sony Keraf?

IK:
I only look at it from the Law, Sir.

LMPP:
Yes, this is the law, this is what the Law says.

IK:
So here in section three, it’s administrative sanction, because this is administration.

LMPP:
So it can be administration sanction?

IK:
Yes, article 5.

LMPP:
So that environment audit, there is administrative sanction impose. So it means you can give sanction?

LMPP:
But here, the Governor/Head of Class I Region is authorized to impose government compulsion on the main responsible party and activities to prevent violations of Law and so on.

J III:
So let’s change the question then. Has PT NMR ever been sanctioned? So we just change the question.

IK:
If there is no authority, why would we…

J III:
Afterwards, the result of your assessment, the aforementioned DML, right? Have you ever imposed sanctions, that this has exceeded the standard quality. That’s the question,  have you?

IK:
Actually, by looking at this Law, the authority here is with the governor…

J III:
So because you read the law, there is no authority to impose a sanction, that is why you did not do it?

IK:
Because there is no authority.

J III:
So he thinks because there was no authority, he did not do it.

LMPP:
According to the Witness?

IK:
Yes.

LMPP:
There is one related question, okay, were you ever aware that KLH could become an investigator in an environmental case? 

IK:
It could.

LMPP:
It could, right?

IK:
Yes.

LMPP:
Is that investigation not an authority?

IK:
[It is] an authority.

LMPP:
But why didn’t you say sanction?

IK:
But it is not a sanction, the investigator would then report to the National Police, because only the Police can to that?

LMPP:
Don’t you understand that investigators are allowed to arrest, apprehend a person, do other compulsory actions? So you do know, do you? Just answer no if you don’t know.

IK:
I don’t know.

LMPP:
All Prosecutors here know that an investigator has the authority to force.

IK:
Not KLH civil servant.

LMPP:
Investigators do, whether he is a police or a civil servant, that’s another matter.

J2:
Objection, Your Honor.

HK III:
Alright Counsel, the thing is he did not go there and did not intend to go there. So let’s leave it at that, and if he does not want to use it, that’s up to him.

LMPP:
Yes, just to make it clear, Sir. Okay, let me continue.

IK:
There is the rule here.

LMPP:
Your letter here was about evaluation at the end. In the middle you said recommendation.  Earlier, there was blablablah recommendation?

IK:
Yes.

LMPP:
Then immediately followed up after the RKL/RPL period, the period you mentioned was from first quarter of 1999 until fourth quarter of 2001. Did you or KLH received similar RKL/RPL?

IK:
Meaning?

LMPP:
Similar RKL/RPL for sure, because...

IK:
Oh, report?

LMPP:
Yes, RKL/RPL, you received that, right?

IK:
Yes.

LMPP:
After that.  Did you issue the second letter after this letter?

IK:
Ah see, those facts didn’t get to us, [those were] done by staff.

LMPP:
Alright then.

IK:
It’s been mentioned earlier.

LMPP:
It’s been explained, that this evaluation was conducted by your staff. Can you tell me who was this staff of yours?

IK:
For this letter, it was Nixon Pakpahan, staff of environmental impact study.

LMPP:
So Nixon, yes? I' would like to remind you of what was said by Sigit on, by Sigit Reliantoro the other day. He said that he conducted evaluations in 2000, 2001 and 2004.

IK:
That was afterwards, Sir.

LMPP:
Oh, so that came afterwards, right? So it was your staff who did it, not Sigit? 

IK:
No, not Sigit yet.

LMPP:
Sigit was not conducting that evaluation yet?

IK:
Yes.

LMPP:
So you only received evaluation result for 1999 in 2002, right?

IK:
Yes.

LMPP:
So RKL/RPL for 1999 that was reported periodically every quarter until 2001 was done in 2002. If it was conducted in 2002, would it still be valid?

IK:
If the official before me conducted it, I wouldn’t know it, but when I was appointed to the directorate of AMDAL, I asked that an evaluation be done of previous reports. 

LMPP:
Alright, let it be interpreted later. But in 2002, you conducted evaluation of reports from 1999 until 2001?

IK:
Yes.

LMPP:
That’s the fact, right?

IK:
Yes.

LMPP:
But Sir, this is the only letter, there was no other letter, so this one is special, right?

IK:
Yes.

LMPP:
I’ll move on, about the ERA that was mixed up with joint sampling, which is not here? I have actually asked the previous witness before, if there is a legal basis for RKL/RPL?

IK:
There is a Government Regulation on AMDAL.

LMPP:
What about ERA?

IK:
None yet for ERA in Indonesia.

LMPP:
So there is no legal basis for ERA?

IK:
Not yet.

LMPP:
Are you aware of any regulation on ERA being drafted at KLH?

IK:
Yes, it is being drafted now.

LMPP:
It is being drafted. Has it been finished?

IK:
I don’t know. Don’t know about now.

LMPP:
In what year the drafting started for that?

IK:
In 2002, after I was appointed I was asked that the regulations be drafted.

LMPP:
So is ERA drafted to be Government Regulation or Ministerial Decree?

IK:
It was being discussed when I was still….

LMPP:
It was being discussed. So a Ministerial Regulation or Government Regulation,  you do not know yet, because it is still being discussed. But you have conducted it as an obligation for someone else?

IK:
Because it’s a policy, Sir. That’s why the Minister says it’s policy. The Minister could just make his assessment.

LMPP:
So it means even if it’s still being drafted, it could be used as grounds for others to follow. 

IK:
Yes.

LMPP:
Okay, that is fact. Perhaps this is the last one from me, concerning PROPER[sic], Your Honor. What is this PROPER?

IK:
PROPER is a program from KLH to rate the performance. So it stands for Program Penilaian Peringkat Kinerja Perusahaan [Company Performance Rating Assessment Program]. 

LMPP:
So it is rated, right?

IK:
The performance, the category.

LMPP:
Does PROPER have a [legal] basis or not?

IK:
There is, the Minister of Environment Decree year 2002. 

LMPP:
So it is based on the Ministerial Decree. Could you further explain about this PROPER?

IK:
What about it?

LMPP:
What is this PROPER about?

IK:
Evaluation, so industrial companies as well as mining are then evaluated to determine if it is below the standard quality or not and so forth.  Then we rate them or categorize into five categories. The worst is black, the second category is red, the third category is blue, the forth category is green and fifth is gold. Black is for companies whose quality standards do not comply and show no effort. Red one, there is an effort, say, the company attempts to comply but apparently the output has not met the standard quality, so the category is red. If it’s blue it has met the standard just enough, so say if it’s 100, it meets 100, which means it has complied. Next is green, that is if the comply [sic] is better, up to about 50%. If 50% already meets the standard quality, when it should be 100 and it manages 50, then it can get green. Ah, as for gold if it is approaching zero emission, it’s already close to perfect, 95% or 5%, just 5 left.

LMPP:
Alright. Is every company obliged to participate in PROPER?

IK:
In the future, possibly we will oblige [them].

LMPP:
No, I mean now?

IK:
Now, Pak JK [Vice President Jusuf Kalla] orders, better make it obligatory.

LMPP:
Obligatory?

IK:
At this time.

LMPP:
At this time, it’s obligatory.

IK:
In 2002, back then still with all our limitations, we prioritized some based on our capabilities. 

LMPP:
So from now on it is obligatory, but previously due to limitations it became?

IK:
There were priorities.

LMPP:
Who determines those priorities, the KLH office or who?

IK:
KLH office decides.

LMPP:
KLH office decides, so in other words, KLH may choose, right?

IK:
Yes.

LMPP:
On who PROPER will be conducted?

IK:
Yes.

LMPP:
PROPER Evaluation.

IK:
Based on mutual agreement.

LMPP:
Can a company refuse? Say for instance, KLH says it will conduct PROPER evaluation, can the company refuse?

IK:
If we relate this PROPER with Law No. 23 year 1997 article 22 about officials, being under scrutiny.

LMPP:
So it cannot refuse because it is under scrutiny? 

IK:
Well, if it is under scrutiny it cannot refuse.
LMPP:
Alright, so PROPER was performed during your period back then? 

IK:
Yes.

LMPP:
In my hand now is the copy of PROPER. Was PT NMR included in PROPER?

IK:
We could not include it because mining activities had ceased.

LMPP:
Why?

IK:
So it became unclear here, because in PROPER we’d evaluate what’s the activity, where’s the location? The mine was no longer there, so it was hard to put a category.

LMPP: 
Oh, so because it was about to close, no more.


IK:
It had ceased, Sir, the mine activity.

LMPP:
Oh, so because it had been closed, environment monitoring was no longer important? 

IK:
The category is unclear, whether it was mining industry category or waste processing industry, Sir.

LMPP:
Alright, so that was PT NMR, did other Newmont [companies] take part?
IK:
Newmont Nusa Tenggara did.

LMPP:
It did, do you know that NNT participated?

IK:
I know.

LMPP: 
What grade did it get?

IK:
Got green. For the second year, I think it got blue, then in the third year green again.

LMPP:
What does green mean?

IK:
Well, like I said before, it satisfies standard quality of 50%.

 [Recording stopped]

LMPP:
And PT NNT was green?

IK:
Yes.

LMPP:
You said earlier about evaluation, right? This was evaluation with criteria, right?
IK:
Yes.

LMPP:
So RKL/RPL is quarterly, right? Evaluated quarterly?

IK:
Yes.

LMPP:
And for PROPER the evaluation is?

IK:
Once a year.

LMPP:
No, to evaluate the compliance, is it once a year or every three months?

IK:
Once a year, so it is on quarterly reports, accumulated for one year, so it’s for one year.

LMPP:
So the average compliance in one year is looked at, right?

IK:
There is no average, all of it is evaluated otherwise…

LMPP:
To measure, right? So if there is a quality standard, there are parameters, right? Then surely there would be always fluctuations?

IK:
Yes.

LMPP:
That’s how an impact is, like former Minister said earlier, that no matter what there would certainly be impacts, the question is whether it could be tolerated or not. So there would be fluctuations, right?

IK:
Yes.

LMPP:
So now RKL/RPL allows once in three months, right? Has it been done once every three months? 

IK:
Yes.

LMPP:
My question is, on average is PROPER done on every three months or every year?

IK:
Yes, once in three months, Sir.

LMPP:
Once in three months?

IK:
Yes, so it is accumulated.

LMPP:
So it means that the quality standard, so the compliance to it is looked at once in a three-month period, right?

IK:
We look at it based on the provisions of the quality standard.

LMPP:
No, uh, yeah...

IK:
The quality standard, sometimes it can’t be is averaged over one year, Sir.

LMPP:
Oh, so it cannot be averaged over the year..

IK:
It can still be done quarterly but if it is annually, during rainy season it becomes very diluted, yeah? Much much lower. If an averaged is taken, it would still be below [the standard.]

LMPP:
Is that so?

IK:
Yes.

LMPP:
So the quickest, if PROPER is to be used, what [minimum] period is needed to see the average? 

IK:
Yes, so each quarter is looked at in one year.

LMPP:
So quarters in one year?

IK:
Not averaged, that’s the point.

LMPP:
But quarters in one year, right?

IK:
Yes.

LMPP:
So it  concurs with RKL/RPL then?

IK:
Yes.

LMPP:
To look at the compliance, whether with the quality standard or other parameters?

IK:
Correct.

LMPP:
That’s what is applied in the PROPER,right?  Is this official from KLH?

IK:
Yes.

LMPP:
Alright, Your Honor, enough from me, maybe the others would like to add.

HT:
Thank you Your Honor, I have several questions for the Witness. The Witness previously described about ERA study and AMDAL. From the process thereof the Witness can conclude… is my conclusion correct here? … that for AMDAL the approval process is obtained prior to the company operating, whereas for the ERA study the process is after the company operates to see the impacts, is that correct?

IK:
Correct.

HT:
Okay, if that’s the case, then the ERA study should certainly apply to all industries that produce waste. Should be, because that’s an impact, right, isn’t it?

IK:
Well not really.

HT:
Doesn’t have to?

IK:
Doesn’y have to.

HT:
Because what’s being evaluated is whether the industry has real impacts on the environment, don’t you think so?

IK:
Correct, let me explain Sir, AMDAL is for some activities such as industries that are already obvious. Don’t even AMDAL, UKL/UPL should be sufficient if the conditions are already certain.

HT:
Alright, if so, can I say then, that all industries that have AMDAL also have the ERA study?

IK:
No.

HT:
No too?
IK:
If the impacts determined by AMDAL are certain, then controlled and monitored, then it fulfils, well, no need for ERA.

HT:
No need for ERA.

IK:
But something that is not certain, like at sea, because this is preliminary, the we deem that what’s been stated in AMDAL is not sufficient.  Therefore, a trial must be conducted.

HT:
Oh I see, so there’s causal evaluation on that?

IK:
Yes.

HT:
Okay, I ask again, you were previously asked if there were ERA studies conducted on other companies. You stated there were. Then you mentioned Freeport.

IK:
Yes.

HT:
Correct, what year was that?

IK:
In 2002, if I am not mistaken.

HT:
2002?

IK:
Yes.

HT:
Are the results out yet?

IK:
There are results already.

HT:
When did the results come out?

IK:
It was conducted, uh, you mean the result, right? The result of the thing.

HT:
Was the ERA result accepted and approved by the Ministry of the Environment?

IK:
To date I have not yet heard of approvals from the Ministry of the Environment.

HT:
It has not been approved?

IK:
Yes. [sic]

HT:
Until now?

IK:
Yes.

HT:
Since 2002 until right this time, there has not been an agreement about that?

IK:
Yes. [sic]

HT:
Really?

IK:
Yes.

HT:
Alright, thank you. With respect to the earlier question from the Prosecutor, the Prosecutor mentioned Sonny Keraf’s letter dated 11 July 2000, and asked if it was similar to the permit issued by KLH, permit to dispose of the tailing, right? You answered no. My question is, before Sonny Keraf’s letter was issued on 11 July 2000, do you know permits to dispose of tailings was ever issued by the Ministry of the Environment or Bapedal?

IK:
I don’t know.

HT:
You don’t know or there never was.

IK:
I don’t know.

HT:
Okay then, so my nect question is, do you know if there were ever institutions or other legal business that dumped tailings into sea?

IK:
Presently?

HT:
Yes, back then? [sic]

IK:
Yes Sir.

HT:
In 2000?

IK:
Yes, PT Newmont Nusa Tenggara.

HT:
Other than PT Newmont Nusa Tenggara.

IK:
Yes.

HT:
When was the permit issued?

IK:
I don’t know exactly Sir, because that was the period before I became the official in charge of that.

HT:
Oh I see.

IK:
Yes.

HT:
I will try and ask the others later. I would like to move on to the letter that you issued, later dated 22 March 2002. With respect to the question raised by the Presiding Judge earlier regarding the non-implementation of ERA, was there any warning, sanction or reprimand issued by the KLH to PT NMR. The Witness earlier answered referring to the letter of 22 March 2002.

IK:
Yes.

HT:
My question is, what was the letter of 22 March 2002 about, a warning, a reprimand, a sanction or what?

IK:
Yes, can be warning.

HT:
Would you examine the letter?

IK:
Yes.

HT:
Is there a letter there that stated a warning, reprimand or any such thing? I’m only asking, is there anything, uh, just the subject?

IK:
Yes, the results of the evaluation on the periodic report.

HT:
Results of evaluation, not a reprimand, right?

IK:
No.

HT:
Not a warning, right?

IK:
It can be a warning Sir.

HT:
Does it say warning in there?

IK:
Yes, to be followed-up, the recommendation was to follow it up.

HT:
If you read the letter I want to ask again, if I may, the subject matter says results of evaluation on periodic report of implementation [of RKL/RPL]. I need to ask about this Your Honor.

J2:
Objection Your Honor. This is already arguing the content of the letter, it is no longer asking the Witness.

HT:
Because this is his interpretation, I need to clarify this Your Honor.

J2:
I think what the Witness said is already correct, because he was the one who wrote the letter, no need to ask about another opinion.

HK III:
Alright listen, each will conclude but this is an evaluation, okay?

HT:
I would like to read this letter, your Honor, the introduction here says “we hereby advise several recommendations”, there’s no warning. A “recommendation” is an advice or a suggestion in bahasa Indonesia. 

HK III:
Well, no, that’s just a matter of interpretation, it could also be interpreted… because it uses the term “exceedance of the environmental quality standard,” it would depend on each, because it said it had exceeded the environmental quality standard therefore it was deemed as a warning, that’s just a matter of interpretation.  I don’t think it’s necessary to …

HT:
Alright, for now I’ll conclude. Thank you.

PS:
I still have a little bit, Your Honor, leftovers. You said earlier [that you] have conducted an evaluation of RKL/RPL. There was no Regulation No.45 2005 yet back then.  Do you know Regulation No.45 2005 that was issued?

IK:
Quality standard of sea.

PS:
Guidelines for the preparation of Environmental Management Plan (RKL) and Environmental Monitoring Plan (RPL) implementation report.

IK:
Yes.

PS:
There is an evaluation method here, I’ll read it perhaps, maybe it was implemented when you read the RKL/RPL. This evaluation is all about RKL, correct?

IK:
Yes.

PS:
I begin from the reporting frequency, it says here that the RKL/RPL reporting frequency is to be conducted pursuant to decree on the feasibility of the environment?

IK:
Yes.

PS:
So was it practiced previously that the RKL/RPL report is to be based on the permits given by the technical institution?

IK:
Is this a 2005 regulation, Sir?

PS:
Yes. I mean, is this true?

IK:
Yes.

PS:
I mean, there are regulations that usuallybecome habitual.

IK:
So this is then an improvement from …

PS:
Improvement, but that’s how it happened, right?

IK:
Yes.

PS:
Even before this regulation went into effect, right? The frequency of reporting followed the permit?

IK:
Yes.

PS:
Therefore the system of reporting and environmental monitoring are interrelated and are always stated in the permit?

IK:
It should have been like that, Sir.

PS:
It should have been like that, and that is what would be used to analyze the RKL/RPL, right?

IK:
Yes.

PS:
Alright, then in Chapter 2, First concerning RKL, Second concerning RPL, the evaluation is amied at… So the purpose of the evaluation, I don’t know what, you said that evaluations had been conducted like the ones today, right?

IK:
Yes.

PS:
And I don’t know if this was also practiced previously, in order to assist the identification of the arrangement [sic] for the initiator, in this case PT NMR, with respect to environmental regulations, such as environmental quality standards. So to assist PT NMR, that’s the aim of the evaluation, so you evaluate it to make it help PT NMR perform its work, right?

IK:
Yes.

PS:
Did it happen like that also?

IK:
Yes.

PS:
And your aim in that letter was like that, correct?

IK:
Yes.

PS:
So to assist them to follow the provisions that have not been followed.

IK:
So it is not the arrangement [penataan] Sir, but compliance with [penaatan].

PS:
Okay, item 2. “To encourage the initiator to evaluate the performance of environmental management and monitoring as an effort to continually improve.” Was that your purpose at that time?

IK:
One of them.

PS:
If so it was not in the form… like my associate asked you… it was a recommendation, right?

IK:
Yes, recommendation.

PS:
So to arrange [sic, penaatan, compliance], to support, to guide, like that right?

IK:
Yes.

PS:
Not to punish, not for the sake of punishing?

IK:
No.

PS:
Okay, third item here “to know the trend of the environmental management and monitoring in an activity, in order to facilitate the agency to control the environmental impact and to settle the environmental issues and environmental management plan in a bigger scale.” Was that also a part of the purpose of your letter?

IK:
It was.

PS:
It was, right, then “to know the performance of the environmental management by the initiator for the performance rating evaluation program” as asked by my associate. That was the one used for PROPER, correct?

IK:
Correct.

PS:
I ask you, you work at the Ministry of the Environment, as far as you know is the Ministry of the Environment [part of] the Government or not?

IK:
The Government.

PS:
So presently does the Government PT NMR , KLH, you as the Government, see PT NMR as its contractor or someone else?
IK:
As …

HK III:
As this opinion.

PS:
Alright we rephrase. Witness, in analysing RKL/RPL in providing advice and recommendation, have you ever noted the provisions where the Government must comply with the provisions stipulated in the contract of work, which reads in Article 28 paragraph 3 “the Minister may take any action or grant any consent,” I take it from this sentence, it’s “consent on behalf of the Government which may be deemed necessary or convenient based on or concerning the agreement for its best implementation and any action taken or consent given shall be binding upon the Government and any Government authority or sub-division thereof.” I’m relating this clause to the Government, you earlier said the Government.

HK III:
Hold on Sir, before we get to that issue, ask the Witness first, whether he’s aware that PT NMR’s system is based on the contract of work. That first, okay?

PS:
Alright.

HK III:
If he knows, has he read, whatisit, the contract of work, coming second. If you ask him dircetly like that, he’ll be confused about what is being discussed.

PS:
It’s late in the afternoon now, so it’s a bit digressing. Please answer the Witness?

IK:
So, I don’t know.

PS:
Haah?!

IK:
I don’t know.

HK III:
Well, see that…

PS:
So you don’t know that PT NMR’s system is based on work contract.  If you don’t know I have just read it, so now you know that the Government … you said earlier that PT NMR does not have the a permit to dispose of waste into the sea. You said that, correct? Whereas the Government and PT NMR have agreed that a Minister’s consent would be enough, not a permit. Thank you, Your Honor.

HK III:
Enough, any more questions?  We allow the Defendant. 
RBN Questions & Comments
RBN:
Thank you I have a couple of questions first and then some conclusions.

RBN:
Pak Isa if I was correct you joined the evaluation team of the ERA after it was well established and concluded most of the other items except for joint sampling, is that correct?

IK:
Yes.

RBN:
The issue of the joint sampling if remembered was two, one was to do the bathymetry survey or a profile of the bottom of the sea.  Number two it was to take water and take fish sample, is that correct?

IK:
Yes.

IK:
In seabed or?

RBN:
In water and sediment?

IK:
In water and sediment, correct?

RBN:
Okay now it was also agreed because the team consisted of not only Bapedal and people from Newmont but from the government, the University of Indonesia, LIPI and many institutions.  It was agreed to first use LIPI’s equipment to the bathymetry survey, was that correct?

IK:
Yes.

RBN:
If I don’t recall correctly that was about in the middle of the year but then after sometime we got reports that LIPI’s equipment did not function properly and could not do this survey.

IK:
I didn’t remember exactly Sir.

RBN:
Okay, well anyway the point is that from point on then it was requested PT NMR to try to obtain the equipment from the United States of America along with others.

RBN:
And what happened after that period of time it was on 11 September and there was World Trade Centre tragedy there got to be travel and shipping restrictions and we could not get the equipment in, in September as requested.

RBN:
But we did the equipment and the personnel that came in and with the Department of Mines, with the other institutions but Bapedal could not participate.  We did do the bathymetry survey but later in the year.

RBN:
And that was survey reported to Bapedal, was that correct?

IK:
The final part, I have not seen it yet, perhaps it was Ibu Nelly who was as the Chairman of the team [at that time].

RBN:
Yes I know and there were many changes during that time, I appreciated.

RBN:
Now that’s all I have on ERA, the second thing is your letter of recommendation.  I won’t go to all the items but it makes mainly the word you used is to observe example of performance of detoxification because for the future.

RBN:
Okay and as an example after your letter this is performance of detoxification.

J2:
Objection the PoJ.

RBN:
Okay and the next one please.

RBN:
It’s against the standards for detoxification at the choke for Cyanide which is another one that you recommended.

RBN:
And if you looked at all the trends what Pak Palmer said was your objective was to continue improvement is part of the recommendation.

RBN:
So you can see from the trends within detoxification as you recommended in your letter followed and they were reported on quarterly basis is part of RKL/RPL reporting.

RBN:
Okay and again the other one that you said was to continue to observe seawater quality for Arsenic.

RBN:
Okay and again it shows continually improvement and trends and it was all below the standard requirements so…

HK III:
Is there any question on what year was this prepared, whether there was evaluation of the letter he made?

RBN:
Yes, this data is RKL/RPL reported after I can’t remember what date…

HK III:
It was evaluated on 22 March 2002. Was it made before or after that letter?

RBN:
After this letter.

HK III:
And the second one, did the Witness know about this?

RBN:
Because he said in his testimony that we did not respond to the letter, the letter stated for us to be observed.

HK III:
So was this made after March 2002?

HK III:
And the letter sent to?

HS:
To the office of KLH.

HK III:
Did you know who issued the letter?

IK:
I don’t know.

RBN:
But this is from RKL/RPL.

RBN:
Okay with that I think I can conclude that the only outstanding item on the ERA was sampling which consisted of the seabed profiling and water as well as benthic, other issue has been resolved.
RBN:
Okay, however PT NMR was willing to take the samples in the period that they required but LIPI’s equipment was broken, and we did try to facilitate the joint sampling by bringing in the equipment but it was later in the year because of other issue.

HK III:
So it shows that the Accused was wiling to show that it wanted to work together in the joint sampling but because of equipment problem, subsequently the equipment from the United States of America arrived but Bapedal could not participate.  PT NMR continued to conduct the joint sampling, right, although it was conducted without the involvement of Bapedal, there were certain items that have not been completed.  It is something like that that he wants to say.

RBN:
No, what I am eh thank you Your Honour we did the joint sampling for benthic we did 50% of sampling.

HK III:
Yes it did 50% of what has been instructed, it was also conducted by PT NMR because when Bapedal was requested to participate …

RBN:
Not PT NMR alone but with the Department of Mines and others.

HK III:
Oh it was conducted without Bapedal, correct, do you know that the joint sampling was conducted without Bapedal, however there were other institutions involved?

IK:
No I don’t know exactly.  Because it was Ibu Nelly who led the joint sampling, as far as I know there were also educational institutions that did not take part in that so it wasn’t joint sampling.

RBN:
Ooo.

HK III:
But if connected to the question of the Legal Counsel, after this there is not any more evaluation whether or not this is in progress properly, it can be related, but that is okay they have conducted 50% of joint sampling and then whether it was reported you don’t know, correct.  Afterwards there was no evaluation that stated that this exceeded the environment quality standard, is it correct stated in your last letter?

IK:
Yes.

RBN:
My point is we were willing to work together in joint sampling.

HK III:
Yes it will be shown in the defense that PT NMR.

 [Recording stopped]

RBN:
…my other observations were, is that what was stated again in this testimony, is there no standard for the ERA.

RBN:
And the last is that we were required to observe performance of our operation and to try continuing an improvement which I think the operation succeeded.

HK III:
Yes.

RBN:
That’s all I have.
LMPP:
Your Honor, maybe some understood some didn’t, wasn’t too clear. Actually what was conveyed by, whatwasit, infocus, besides what has been said already, Your Honor, is related to the Witness’ letter on 22 March 2002. The last sentence said “followed up”, followed up, evaluation of RKL/RPL, then the similar RKL/RPL would be sent back and the data would be like…

HK III:
Yes, that’s why I asked, whether the data or follow up from PT NMR were received or not by the Witness. That’s what we asked, right?

LMPP:
Yes, that’s why the RKL/RPL after 2002 has been… have you …

J3:
Objection Your Honor, it already refers to [inaudible]…

HK III:
No, the question is whether while you were there, after you made the evaluation, to your knowledge, has it been followed up, whatisit, what you asked to do. That was to improve the performace, right? You objected, what do you mean? What objection? He was asked, did he know whether the content of this letter was followed up by PT NMR. Can’t he ask the Witness like that? Is the Witness aware of this letter?

J3:
I beg your pardon, Your Honor, I may have been wrong.

HK III:
What do you mean? What?

J3:
I beg your pardon if I am deemed wrong for objecting that considered that by the Defendant’s having conveyed his statements regarding the Witness’s information earlier. Then we went back again questioning the Witness. According to …

HK III:
Mister Prosecutor, that is not a problem. If you want to raise questions right now, you can too. If there are questions after he speaks, I don’t think there is a problem. We’re seeking the truth, right? So everything that must be used to seek the truth, let us not be, whatisit.., right up until a verdict is made, we can still continue to seek the truth. What is the response …

IK:
May I respond to everything the Defendant said, Sir?

HK III:
Please, please.

IK:
So, first, about joint sampling, the parties who agreed at that time were  Bapedal and PT NMR, by involving the others. So if Bapedal did not take part in the joint sampling, can it still be called joint sampling? First. Second, about the follow up to of the evaluation explained on that, in our opinion that is data management method, and it would be more relevant if compared to …

HK III:
No, actually my question was not about that. What was just stated in there, have you received it?  It was you who wrote the letter, correct? Have you ever received it or not, as explained earlier? If not, wjhy bother continuing,  right?

IK:
Yes.

HK III:
Have you received it? Was there any follow up from PT NMR, with regards to your letter…

IK:
Yes.

HK III:
Was there any?

IK:
No, but what was done was, what was carried out by Mr. Sigit after 2001, that was…

HK III:
Yes, what is being asked is because you are the Witness here, not Sigit. Did you write that letter?

IK:
Yes.

HK III:
After what has just been explained by the Defendant, have you ever received that or not?

IK:
No.

HK III:
Never. Finished.

IK:
Yes.

HK III:
Enough. I think it is enough, yeah? Thank you for your attendance.

IK:
Alright.

HK III:
We allow the Defendant. So we have just heard from two witnesses, right? We have examined two witnesses. Quite long eh? Because there are many things that we can get from these witnesses, and today only two witnesses could be presented by the Public Prosecutor. I think examination of witnesses will be continued in the next hearing. Before the hearing is adjourned, about the place of this hearing, for the time being we’ll determine in the court. If there will be changes, we will inform you, okay? There are technical issues that need to be clarified about this space here. So for the next hearing we have determined [it will be] at the District Court of Manado. Can the Public Prosecutor summon the next witnesses in one week?

J2:
Yes.

HK III:
I’ll ask this also to the Legal Counsel and the Public Prosecutors. There’s an idea to hold hearings on Mondays, what do you think if we switch Fridays to Mondays? Maybe not next Monday, but maybe we’ll change the hearing from Friday to Monday, no longer on Fridays. We ask for response from the Legal Counsel, any problems with Mondays?

PS:
No problem.

LMPP:
No problem Your Honow.

HK III:
No problem, right, but for next week the hearing will still be on Friday because if it’s Monday I am not mistaken ….

HK III:
If it’s Monday there will be an in-between day right there, right?  I mean, this is just an idea. If we keep it on Fridays like this, there is also a difficulty, right? Friday prayers and whathaveyou, so we don’t have enough time, what do you think?

PS:
This is just our opinion, Your Honor. We’re aware that the Prosecutors have many hearings. The PoJ would certainly have many hearings as well from Monday till Thursday effectively. So why don’t we carry out these hearings all day long. Actually the choice of Fridays is fine too, especially for thosse who have regular hearings. We sometimes work outside these hearings. So if we keep it on Friday, that is fine also. But this is just me saying this, because the interpreter may not be aware now that the schedule may change. The interpreter mayy be able to adjust with his time because …

HK III:
Well, let’s just, ‘coz it’s… let’s just adjourn until next Friday, okay?

PS:
Yes.

HK III:
While during the week, we’ll think it over. This is only an idea because the next hearing will still be on Friday. There was just a thought if it could be held on Monday. That’s just an idea, okay, but next week it will still be on Friday, but the place of the hearing is tentatively in Manado District Court. There needs to be clarification about this place, there’s techincal difficulties that needs clarifying. So one week is enough, right, to call the witnesses. So today is the 27th of January, so it means that next Friday would be the 3rd of February, right?  So the hearing is adjourned until 3 February, still scheduled to examine other witnesses, and tentatively we have determined the place of the hearing would in the court. If there are any changes, we will inform the Public Prosecutor as soon as possible. So the hearing is adjourned until 3 February for examination of witnesses.

 [The gavel is knocked] 
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[The Judges enters the courtroom.  The press is allowed to take pictures]

J III:
The court hearing of criminal case number No.284/Pidana Biasa/2005/PN. Manado against Defendant I, PT Newmont Minahasa Raya, and Defendant II, Richard Bruce Ness, is open and declared open to the public.  

 [The gavel is knocked]

J III:
Defendant [I & II], before we begin the hearing, we would like to ask whether you are in good health today.  Are you?

RBN:
Yes I am.
HS:
Yes, Your Honour, I am.

J III:
Healthy yes, then we may proceed with this hearing. On today’s agenda is the examination of a new witness. Mr Prosecutor, are there any witnesses attending today?

PP2:
yes there are…

J III:
How many witnesses?

PP2:
One witness.

J III:
One witness. The defendant please [take a seat]. The Prosecution may call the witness.

PP2:
We call Ms. Dra. Masnellyarti Hilman, MSc to enter this court.
[image: image3.jpg]JR. Abdul Gani Tlahude MMA



Masnellyarti Hilman

 [Witness enters the courtroom]

J III:
Madam Witness, your name.  What is your full name?

MH:
Masnellyarti Hilman.

J III:
MSc yes? 
MH:
Yes.

J III:
Place of birth?

MH:
Padang Panjang…

J III:
When?

MH:
26th June 1953.

J III:
Religion?

MH:
Islam.

J III:
Occupation?

MH:
Currently, Deputy at the Ministry of the Environment (KLH).

J III:
Domicile?

MH:
Jalan Camar XII, BC-36, Sektor III, Bintaro Jaya.

J III:
Wait, there’re two addresses stated here.  Are they both yours?

MH:
Yes.

J III:
Benda V as well, yes?

MH:
Benda V is the address stated in my Identity Card, it’s my [younger sibling’s] home.

J III:
I see.  Do you know the Defendant?

MH:
I do.

J III:
Are you in any way related to each other?

MH:
No.

J III:
So you will be heard as a witness in this case…

MH:
Yes.

J III:
Right, before we hear your testimony, are you willing to take an oath according to your religion, that is, Islam?

MH:
I do.

J III:
Please be standing.

 [Witness takes the oath]

J III:
Now that you’ve taken the oath, you’re bound by your word to tell the truth, the whole truth, and nothing but the truth, remember the meaning of the oath. What is your highest level of education?

MH:
I have a Master’s Degree in Environmental Science.

J III:
In this School of Colorado?

MH:
Yes, at the Colorado School of Mines.

J III:
Your post, your occupation, did it begin [19]76 – [19]80?

MH:
76 – 80?

J III:
Or when did you join KLH?

MH:
I first joined KLH in 1980, then in ‘89, ’90, I became the Executive Director for B3 (Dangerous Toxic Waste) until ’99, or if I am not mistaken ’98.  Then in 2000 I was promoted to Deputy to the Environmental Law Regulatory Board and Executive Deputy to Pollution Control simultaneously, that was till 2001, and with the Environmental Law Regulatory Board till 2002, after which I became Technical Facilities Deputy until 2004, 2005, then from 2005 to-date, Deputy for the Improved Conservation of Natural Resources and Environmental Damage Control.

J III:
Between 2000 and 2002, you were Deputy IV for Bapedal (Environmental Impact Control Board)?

MH:
That’s right, the Environmental Law Regulatory Board, or Deputy IV for Bapedal

J III:
Were you in contact with PTNMR during that time?

MH:
Yes.

J III:
For what matters?

MH:
At that time there was waste disposal, reports from the public, and secondly, PTNMR’s submission for an underwater tailings disposal permit. 

J III:
Could you tell us more about the underwater tailings disposal permit, what is the background to it?

MH:
From what I know and perhaps I may look at the file, and I will ask for your permission later, in 1999, one of the recommendations made by an independent team formed by the local government was that the tailings disposal in the sea should be [located] even further away from the shore. This was discussed by KLH, the Ministry of  Energy and Mineral Resources (ESDM) etc.   On 11th April, a decree (SK) was issued, and an evaluation team for the submarine tailings disposal was formed to examine the matter. The team involved representatives from KLH, ESDM, and the Ministry of Fisheries and Maritime Affairs.  The SK was authorised by the Deputy Director of Bapedal.  Afterwards, the results were discussed with input from the team, and all in accordance with the forming of the team, as the Government Regulation (PP) for the Control of Marine Pollution states that the disposal of waste in the sea must have the authorization of the relevant Minister.  In order for the permit to be authorized, consultation with the relevant department is mandatory, which is the reason why the team was formed.  Now, These recommendations were given to PTNMR as a request to make an Environmental Risk Assessment [ERA], as data received from the company showed that there was fish exceeding the international standard in terms of arsenic and mercury [content].  For more details, I shall hand over the data to you.  In light of the recommendations, as the ERA was being made, it was recommended that [PTNMR] set temporary standards which could be evaluated by the ERA.  On 17th April, Ness, as the director of PTNMR, wrote a letter to my Minister, requesting the permit in accordance to the findings, and due to that there were frequent meetings, Sir, as well as exchanges of discussion material between the team and PTNMR.  So first, Ness, based on PP No.19 on the Control of Marine Pollution, then requested the permit for submarine tailings disposal.  Second, they [PTNMR] showed willingness to make the ERA.  That is what I remember and I shall hand over the document to you later.

Well, on that same date, the results from team were handed over to the Deputy Director of Bapedal, and after I moved to become Deputy of the Environmental Law Regulatory Board, I handed it over to the Minister, who then issued [Ministerial] Letter 1456, if I’m not mistaken. [The letter] allowed for the disposal of tailings in the amount of 5000m3 within the standard criteria set by the government, and [PTNMR] was tasked with making the ERA within six months, to be examined by the relevant parties.  It also required in that letter that after six months the ERA must be reported every month…

J III:
Wait a moment, we did not get that far yet, and I’d like to ask a question first.

MH:
Ok.

J III:
I want to ask first; you said that there was a report from the community on pollution, yes, which instigated the ERA.  I’d like to know whether or not PTNMR had already disposed of the waste which instigated a report from the community, so there was no permit for submarine disposal, is that it? 

MH:
Yes, so PTNMR had already been disposing of waste into the sea before there were regulations and before there was a permit from KLH.

J III:
So, in the AMDAL submitted by PTNMR, was there a mention that tailings should be disposed of in the sea or were they still being asked to seek alternatives, how was it?

MH:
It’s like this, Sir, maybe we, I, will explain the purpose of the AMDAL.  The AMDAL evaluates the operation of a specific activity, so we would give recommendations for its management plan, but the AMDAL and the management plan, are instruments for the issuance of the operation permit, so they are attachments.  So in other regulations, the Decree on B3 Waste and Decree on Waste Disposal are issued by KLH.  Therefore, based on Decree 18 on B3 Waste, tailings disposal –[and ] tailings are categorized as B3 waste if the characteristics of the waste the criteria , that is why it is mandatory…

J III:
Yes, the meaning of my question is, did PTNMR dispose of waste in the sea before a permit was issued?

MH:
That’s right.

J III:
So that is the conclusion, is it permissible?

MH:
Actually, it is not, and this is an issue that has been debated over and over, so if we look at Mr Ness’ letter, that’s based on the meetings with the team…

J III:
Enough.

MH:
That is what he submitted.

J III:
So if there was no permit, there was a report and furthermore there is no permit, why wasn’t it [the operation] shut down? 

MH:
Shutting down the process is not within the authority of KLH.  It would be ESDM’s.

J III:
Yes, couldn’t you coordinate with ESDM?  I mean, there was a report so and so, there was no permit, you said there must be one to dispose of or place tailings or waste, there has to be a permit first, we know that there is a report from the community, there is disposal of tailings into the sea, then there is no temporary close-down, [the operation] continues and according to the story [we heard] yesterday a temporary permit was issued but the process continued, so what is the meaning of this?

MH:
Well, in this matter we were the task executors, it was part of our facilitation process, and there were discussions also with the local government and ESDM.  We also submitted input to ESDM on the subject, and there is extensive correspondence on the matter of permit evaluation, if you’d care to look at it Sir.  In 1999 – 2000 [an evaluation] was made by KLH in collaboration with UNSRAT (Sam Ratulangi University) to determine the appropriateness of dumping tailings there, taking into account the thermocline, there is a report...

J III:
No, what I meant to ask is, why it was not temporarily closed down, [instead] it just went on. 

MH:
Yes, closing down…

J III:
Instead a temporary permit was issued, how’s that? 

MH:
Yes, I have said to you that stopping the operation would be the jurisdiction of…

J III:
Fine, was there or was there not a temporary shutdown recommendation from KLH to ESDM? Ok, they have the authority to shut down [the operation] temporarily while studying whether the disposal really endangers [the environment] or not. 

MH:
Yes, that was the approach, Sir, the approach, to study it with the ERA.  The ERA is an instrument to study, but while the three departments studied it, temporarily disposal was allowed with these criteria, that was the meeting of the, I forgot the date, in April, that was the recommendation. 

J III:
Prior to that, to test that waste there would have been an RKL/RPL, were they not used, or were they too outdated so that they were not used as an instrument to see whether or not the tailings disposal was damaging to the environment?

MH:
Right, when reading the RKL/RPL, that is why we had several meetings with PTNMR to inform them of the need for a permit, so this climaxed with Ness’ letter of 17th April, where he stated that based on the meetings, PTNMR was requesting an official permit, Sir.  That was the pretext.  I think the pretext was, a permit was needed, or not, needed or not, this is what, and the discussions went on for a long time, in my opinion, 

J III:
Yes, what it means is, I have violated the regulations that to place tailings in the sea there must be a permit. The KLH concluded that there was no permit, right, so why there was no recommendation to ESDM to temporarily, while we studied this, is it safe or not to dispose of tailings in the sea, so don’t do like yesterday [previous hearing], it is a different story, the story yesterday was go ahead and continue while the ERA study what is it, is it permissible like that?  

MH:
In the policy made, as I said earlier to you, according to the regulations for disposing of tailings into the sea, it is mandatory, mandatory Sir, to consult with relevant sectors, and the outcome of the discussions with those sectors was to allow it temporarily because of considerations, maybe because of matters of investment etc, I have a report, you can see it. 

J III:
How long did the disposal of tailings without permit go on? 
MH:
I don’t remember, their process started in what year, as far as I can remember 1996… what year did the process happen, as far as I remember it was 1996…
J III:
How long had it been going on?

MH:
It started around 1996 till about 2000.

J III:
When did KLH know about that?

MH:
I, at the time… they also did earlier come to KLH to Bapedal yes, meaning still Bapedal [to] ask for a permit but there, a debate started there, what was said was there was a government regulation (PP), based on the PP on B3 waste, the debate continued over and over, about tailings, about thermocline, so UNSRAT and Bapedal did a study, so meanwhile [between] 1996, 1999 it did not stop, Sir, there was...

J III:
[unclear] the ERA study, on what basis was the ERA study issued, there was an RKL/RPL, now there is a new product called ERA study, right, where did this idea come from, where is the legal basis for this ERA study?

MH:
Well, it is like this Sir, in the PP on B3 Waste, it is stated that what is called B3 waste management, thermal and stabilization etc or with a method according to technological and scientific knowledge, that is paragraph 1, article, article 1 paragraph 16, well in the management of B3 waste it says that with the management of B3 waste with stabilization, thermal and blah blah blah, like that Sir, and or with other methods in accordance with the development of alternative technology according to the development of scientific knowledge, that is one  legal basis…  

J III:
Are tailings B3 waste?

MH:
I have not yet, before being interrupted yes Sir, well, secondly, according to PP 19 on tailings disposal, tailings disposal is based on, what, a permit [issued] by the Minister, but the Minister must consult, about the disposal protocol, must consult wit the department, so ERA is the basis for the consultation with the department [?] so this second [point] here, in my opinion is the legal basis for the ERA. So maybe this is what I can tell you, Sir.

J III:
Would you say that so far the ERA study is not applied in Indonesia, then it is seen that in other countries, [this study] applies and then [suddenly] it is applied in Indonesia too, is this the case? 

MH:
Yes, at first it was like that, the first submarine tailings disposal in Indonesia was from PTNMR, yes, and for something that we do not know, yes Sir, yes, where we do not have specific experience, we refer to what has already been done, there are guidelines and maybe later I will tell you… 

J III:
Wait a minute, I connect this with the testimony of Mr Isa the other day yes, so it is as if this ERA study pops up after it has been seen in other countries, after a comparative study in whatever country, then the ERA study is instituted, it is compulsory to conduct a ERA study, whether for this ERA study has already been stipulated what has to be fulfilled, what is done, for example, test this, test this, this. Is there indeed a regulatory procedure or was PTNMR given a methodology for this ERA study?  

MH:
Yes, in this matter I once again use the article on our obligation to consult.  Well, in [fulfilling] this obligation there is a recommendation for ERA, well in this study they, I know the basis for the study is the guidelines that I will submit, with your permission, Sir, perhaps I may...

J III:
Just read it there, please, can you, what language, this is not what I mean, the letter addressed to PTNMR to conduct the ERA study yes, like this, I connect it to the testimony from Mr Sonny Keraf with witness Isa, the other day yes, so the ERA study is intended to state in details whatever is being done in the ERA study, right, including there who is involved in the ERA study, including the involvement of the local government, like that right? 

MH:
Yes.

J III:
That is the letter sent to PTNMR and is there what needs to be done [in it]? 

MH:
Yes.  So the ERA study is a study by PTNMR. I said earlier that PTNMR letter to the Minister stated the [company’s] agreement to conduct the ERA study, with the suggestion that the PTNMR submit the terms of reference. The suggestion was discussed also by the team, Sir and the basis they used were Assessment of Metal Mine [inaudible] Marine Tailings [inaudible] to Marine Environment, sent from Canada and these were the guidelines, what needed to be done, and I saw that these were the ones applied by PTNMR and we discussed it based on these guidelines, I think this is what we did if we did not have, what’s its name, previous expertise and this was after consultation within the team and with other parties.

J III:
And PTNMR ERA study plan was already agreed?

MH:
Some items were agreed, what they were told was what they had to do. 

J III:
How long did PTNMR have to complete the ERA? 

MH:
6 months.

J III:
On what consideration were the 6 months decided? 

MH:
Six months was basically because PTNMR already had monitoring reports that could be used for this activity and in those 6 months they would also be able to see the developments of their tailings disposal. 

J III:
Was there any connection with the two seasons? 

MH:
That can also be connected to the two seasons because if we look at the month, this is it, the most sensitive season to dispose of tailings in the Manado sea is… 

J III:
Is that called Manado sea, hey? 

MH:
Sorry, Buyat, Buyat Bay, that is the eastern [monsoon] season and if I am not mistaken, I am not an oceanography expert but then the experts can tell you that.

J III:
So that yes, so in which countries have you compared the ERA? 

MH:
Has it been compared? The guidelines Sir… 

J III:
No, this is the idea, right, to follow other countries that maybe already have [done a ERA], a mine that disposes of tailings into the sea, right? That’s the ERA study, right? I understood the other day that we wanted to use the example of other countries, something like that, right?

MH:
Canada Sir.

J III:
Canada.

MH:
Because the reference is Canada, the second is that we have already seen the example from America in evaluating tailings disposal in Alaska that, to-date, has not been permitted, there is no agreement from this [unclear], we used this but because I was not involved in the team I read their results, they used this as guidelines. 

J III:
Oh I see.

MH:
Yes.

J III:
Test results or case study, for example in America or Canada. Are six months sufficient for the ERA study? 

MH:
In this case we looked at the available facts with the assumption that all RKL/RPL reports could be used for the evaluation. 

J III:
So many things to be done… 

MH:
Yes.

J III:
Is it possible that the 6 months considered by KLH would be feasible? 

MH:
Quite feasible and PTNMR agreed to it, so it they had objected they would have told us of their objection, Sir. 

J III:
This 6 month ERA study was calculated from what month? 

MH:
I have to check first, Sir, I think it can be seen in the documents. 

J III:
Please, please, look it up.

MH:
What I remember they have to return it in January, so July, August, September, October [unclear] January it should have been… 

J III:
That the ERA study should have been submitted in January?

MH:
Submitted.

J III:
In reality?

MH:
Resubmitted, I’ll look again, because I do not remember the time… 

 [End of recording]

J III:
…but was it submitted?

MH:
It was.

J III:
Then what was the outcome of the ERA study, was it what KLH wanted or not? 

MH:
In the ERA study evaluation, the evaluation was done by several technical teams, there was no agreement, because there was data that did not show… that’s how it is Sir, there are water quality data yes, it is elated to biota data, the time of sample collection and that of biota collection are not the same so, according to the experts, this cannot be done statistically, they cannot be connected at the same time.
J III:
All the results of the ERA study were not acceptable to KLH or some of them only? 

MH:
Some of them and…

J III:
Were instructions issued to correct those items? 

MH:
Yes and they did…

J III:
And then, were the corrections sent to KLH or not? 

MH:
No, because it is like this, it was agreed to conduct a joint sampling, so we felt that joint sampling was something we had to do together with PTNMR and that was agreed between KLH, at the time the Director of Law Enforcement, and Mr Kadar for PTNMR.  That was as per the plan we agreed; what had to be done for joint sampling, one of the things I remember is that [PTNMR] had to re-monitor to see the bathymetry including in there the thermocline. That was in July or August because the, what’s its name, it is the data regarding the eastern western [monsoon season] [?] (TN: If the witness says July August then the meaning should be eastern season] that are required, because in the PTNMR study there is only minimum or non existent data. 

J III:
Did the joint sampling take place or not? 

MH:
It was not done because there were postponements by PTNMR.
J III:
What were PTNMR reasons for postponing the joint sampling?

MH:
The first I can remember is that the boat was not available, then the expert could not come and finally they asked KLH to do a joint bathymetry study in November and at that time as the Deputy for the Environmental Law Regulatory Board, I had to object because the monitoring had been agreed to take place during the western eastern season [?]. And there was a letter of objection from me. Secondly there was no expert from our side at the time because, if I remember correctly, it was the fasting month and the reply from PTNMR was that they would conduct the joint sampling and report the outcome to Bapedal and I never received anything and maybe neither did the other witnesses, you can ask the other witnesses.  

J III:
You said earlier that a temporary permit was issued, yes, was this temporary permit for disposing if tailings into the sea revoked or it expired by itself? 

MH:
Not that, if I may say Sir, for permit in this case, we have a ministerial decree this is normally called, in our process to evaluate a permit, if the disposal has taken place, we give them some criteria meanwhile it is allowed with this and that criteria, but after there is an official decree they have to comply with the official decree and that [the temporary permit] only applied for 6 months because at the time it was concluded that ERA would determine whether they could directly, and of course it would happen if in my opinion it expired before the end of the  6 months. 

J III:
And if tailings were still dumped into the sea, what would KLH do? 

MH:
After that I moved to a different Deputy [position], Deputy for Technical Facilities I did the monitoring and submitted…and I think that the other day Witness Mr Isa issued a warning, I think that was it. 

J III:
The interpretation of warning comes later, it will be a matter of interpretation whether the content represented a warning or not. That later, like in the [previous hearing from the Defence team, they did not consider that could be a warning, that is possible, whether the content can be clearly seen explicitly as a warning or just as a reprimand, like that, [because] warning and reprimand they are a matter of language. If it is a warning usually there is a first, second warning and if they are ignored then a harder position is taken, usually it is like that yes, that is a warning. Did you ever see the wording of a warning, what did it look like?

MH:
I cannot remember but if a warning, it would be impossible for me [to tell] if I do not read it first, I just cannot remember. 

J III:
Please read it, would you say the wording is that of a warning or just a reprimand? 

MH:
May I ask someone to help me find the document...

J III:
Of course, go ahead. How many times there were warnings, in what you term as warning how many times there were warnings? 

MH:
This is about, with this we submit a number of recommendations on the evaluation of PTNMR RKL/RPL implementation report for the first quarter of 1999, fourth quarter for 2001, that data submitted should use definite figures. Second, it is important to examine ground water quality in local wells, taking into account [whether] the water colour parameter analysis, total hardness etc exceeds the applicable environmental quality standards, especially for location B-59. Three, it is important to consider the ground water quality remembering that turbidity parameter analysis … [unclear] total Fe placed particularly at locations Sp 01 – Sp 02, Wb 07, important to pay attention to detoxification performance remembering that the analysis of arsenic valence parameters of 3, Fe, Cn Free, Hg, Cu and pH exceed applicable environmental quality standards, monitoring of Cn Free parameters in July – September should be reported, important to examine surface water in the mining location,  taking into account parameters of pH, TSS, Hg, Baromeum[?], Total, Total and Coliform, Total Coliform, and E.coli exceed applicable environmental quality standards especially in locations SW 09 – SW 10, SW 12 and SP.  Sixth, it is important to examine surface water outside of the mining location, taking into account whether parameters of pH, Total Hardness, Hg, Arsenic, Mn Total Coliform and E.coli are in excess of environmental quality standards.  Seventh, it is important to examine seawater quality taking into account whether parameters of arsenic and total arsenic are in excess of applicable environmental quality standards in location B and at a depth of 62 meter.  Eighth.  It is important to examine air quality taking into account parameters for CO2, SO2, NH3…

J III:
Yes, ok for now it is enough, I can understand. So according to KLH this represents a warning, right? 

MH:
Yes.  Because it is a request to follow-up. This is a warning to make corrections. 

J III:
Is there or is there not a time limit, if immediately how much and within what compliance timing and if not complied, is there control from KLH, has there been a follow-up to this letter, if you consider it a warning?

MH:
Yes.
J III:
Is there a control on how soon after [the warning] action was or was not taken on the warning?
MH:
Mr Isa did that Sir, so it would be appropriate to ask him because after that I… 

J III:
[unclear] ask again Mr Isa, yesterday Mr Isa, yes.

MH:
I am no longer in that position, but when I became a Deputy in 2003, KLH did a marine monitoring and it was also submitted to, that maybe was the second warning to PTNMR…

J III:
So you mean this is a first warning? 

MH:
Yes, the second, 2003 we conducted monitoring with BPPT…

PS:
Your Honour, I object to the witness using the word maybe, actually this is an eye witness, don’t use the word maybe…

J III:
Like that…

PS:
Say what she knows, what she heard, what she feels.  This Witness is not giving a true testimony. 

J III:
So the meaning is, so since yesterday I have connected this question, there is an impression from KLH itself, like they are dumping on each other. Yesterday Mr Isa it was as if in his moves to do something with the environment you were interfering yes, I read it that way because you were Mr Isa’s superior at that time?

MH:
Oh no Sir, maybe [you are] wrong, Mr Isa… 

J III:
What was his position in KLH at the time? 

MH:
Yes, Mr Isa was Deputy Pollution Control at the time the letter was sent and I was Deputy IV of the Environmental Law Regulatory Board, so there is not, in hierarchical terms we were the same level and it was Mr Isa’s duty to issue the warning, monitoring because administratively …

J III:
So it is like from your section you do not know whether the warning had been acted upon, whether it was in accordance with KLH wishes, you did not monitor, so you did not know? 

MH:
No, because the task of the Deputy of the Environmental Law Regulatory Board, if that has already become a matter to be investigated, so these are two different matters, Sir, the tasks are different.
J III:
I have another question, then [if] you [want to] develop it go ahead.  I want to ask this ERA study, to how many mining companies has it been applied in Indonesia? 

MH:
The first is PTNMR because this is the case I talked about. 

J III:
Ok, and where is the second?

MH:
Others, as far as I know, I do not know, there are not any. 

J III:
What about Freeport?

MH:
Freeport, I can’t remember.

J III:
There is no ERA study there?

MH:
Environmental Risk Assessment study, there is but I was no longer in the position of Deputy Control… 

J III:
[unclear] those officials at that time of transition, I was no longer in that position, like this, like this, like this, so it is as if they all wash their hands, yes, it seems so, wow at my time, there were… like the other day Sonny Keraf, that’s technical [he said], I do not understand technical matters, then what like this, so it is as if those persons, it is as if they are all washing their hands, as if these want to throw the problem to those, while those throw it back to these, so it is as if… 

MH:
Sorry Your Honour, earlier I was warned by the Defence Counsel, I have to say what I know, and what is my authority, this is what I said to you Your Honour is what I know and at that time my authority was not in that sector. 

J III:
It is because you said that there was a warning against PTNMR, right, like you read? 

MH:
Yes, correct

J III:
That’s it, that is what you know, so I ask you was the warning issued or not? 

MH:
Yes, this is what I said I know, I know, I knew that, after I became a member, the leader of the research team for this matter, but when the letter was issued, that was Mr Isa’s section and here I cannot see the Deputy IV being copied, that is what I know.

HK II:
Let me continue.  During your tenure as Deputy IV, did you ever write a letter in connection to PTNMR that their ERA study was not acceptable and that the joint sampling had not been carried out, did you ever write a letter to the KLH minister?
MH:
My memo to the KLH minister, Sir.

HK II:
A memo, right?

MH:
Yes.

HK II:
When did you send the memo to the KLH minister?

MH:
The letter, the letter, let me see it again Sir, March if I am not mistaken, May it was May, because the meeting between Ness and my minister took place in late May.

J III:
Yes, fine, what was the content of your memo?

MH:
The memo explained that the evaluation team, which was established to evaluate the ERA study, and the experts, could not accept the ERA study submitted by PTNMR and we submitted our objections, and at the PTNMR meeting, meaning [between] Ness and the minister, I also was present and advised verbally with regard to this issue.  Based on that, we agreed to carry out a joint sampling, what points should be included into the joint sampling, I will also submit it to you Your Honour.

HK II:
No, you gave the memo to the KLH minister, what was the content, was it about sanctions against PTNMR or what?

MH:
The memo stated that the ERA study was unacceptable and that needed to be stated, the reasons why it was unacceptable were a, b, c, d, e, f, now, this had to be stated, we advised this to Mr. Sonny Keraf, because at that time the process was at the level of discussion on whether the ERA study was acceptable or not, while my memo maybe in relation to that issue was sent to my minister, after I saw that our efforts to give PTNMR the opportunity of conducting a joint sampling was not taken, then I recommended to my superior to immediately apply, what’s its name, sanctions. That was my memo and the minister maybe was not Mr Sonny but Mr Nabiel, because at that time Mr. Ness was going to meet with my minister, who would tell him.

HK II:
Yes, that is what I want [to know], what sanctions against PTNMR did you recommend to the minister?

MH:
I’ll look at the memo.  Please Sir, yes?  I will read it Sir, considering the delay of the joint sampling for the Ecological Risk Assessment study with PTNMR and there were other issues relating to the cost and [unclear] they in their joint sampling ERA agreement, therefore I recommended that the Minister discuss this with them at a meeting on 21st November 2001.  In relation to that I also suggest that the minister be accompanied by Deputy IV, myself and Deputy II, who was Mr. Isa, to ensure continuity in handling this case.  I must also say that the regulation on tailings disposal in Buyat Bay as stipulated in the Bapedal decree had expired since 11th January 2001, and further regulations on quality standards and tailings disposal would be determined based on the ERA study, because the result of the ERA study were unacceptable to Bapedal until then, and that is why the disposal status was unclear, therefore it was necessary to consider applying sanctions against PTNMR. 

HK II:
So it was your idea, so you didn’t stress what sanctions, whether the sanction was to shut down PTNMR and what [should] happen to PTNMR, you didn’t mention these in your letter, right?

MH:
No, no, I did not mention it.

J III:
Do you have it?

HK I:
Very well, I have additional questions from the previous question, by submitting a memo to the KLH minister, did you get any response from the KLH minister?

MH:
I don’t know because I was not involved in the meeting with Mr. Ness, and afterward we got busy with changes to the organization and in February I was moved to become Deputy of Technical Facilities.

HK I:
In February of what year did you change your duties?

MH:
February 2001 – 2002.

HK I:
2002.  What year was your memo?

MH:
It was, wait yes, here, it was 20th November 2001.

HK I:
20th November 2001, but until you changed your duties there was no response from the minister?

MH:
Not yet, I had not received any.

HK I:
Nothing yet?

MH:
Yes.

J III:
The Prosecution may examine the witness.

PP1:
Thank you honourable Panel of Judges, Madam Witness, you have explained that PTNMR disposed of its waste into the sea, basically, without a permit.  Now what I would like to ask you, do you know on what basis PTNMR disposed of its waste into the sea?

MH:
I don’t know on what basis.

PP1:
You also don’t know on what basis, and I am asking, is there a permit required to dispose of waste into the sea or …

MH:
There must be a permit.

PP1:
There must be a permit, which law regulates that?

MH:
There are two regulations, first, if I refer to legislation, well it is Law no. 23, which states the waste disposal into the environment requires a permit from the minister.

PP1:
Law

MH:
Law 23…

PP1:
Year?

MH:
1997 regarding the Environment.  Second, about B3 waste, Government Regulation [PP] No. 18 and in 1999 but prior to it there is PP No. 19 of 1994, and PP No.18/1999 amended by PP No. 85/1999, the next is the PP of 1999 on Control of Marine Pollution, and in his letter, Ness stated that he would comply with the PP on Control of Marine Pollution, PP No. 19, that is his letter dated 17th April 2001.

PP1:
What’s the content of the letter, the letter from Ness?

MH:
It is a request for a disposal permit.  After discussions with Bapedal, he requested a permit for tailings disposal into the sea based on the PP on Control of Marine Pollution, and secondly he stated that he would carry out the ERA study.

PP1:
Fine, listen; what I meant is, the first time they disposed of tailings that was before there was the ERA. You just explained that the ERA appeared when there was a permit application in compliance with regulations, however PTNMR had already been disposing of its tailings?

MH:
Yes.

PP1:
When PTNMR first wanted to dispose of waste into the sea, did you say that there should be a permit?

MH:
Yes.

PP1:
A permit, a regulation on the permit that one should have had at that time, what is the legal basis, this is the first, prior to the ERA.

MH:
That is PP No. 19, 1994 on B3 waste, because in there tailings are included in the list of B3 waste.

PP1:
PP No.19?

MH:
1994 on B3 Waste Management.

PP1:
1994.  Does it require that for each waste disposal into the sea there must be a permit?

MH:
Each waste disposal into the environment, the environmental can be sea or land.

PP1:
For each waste disposal into the environment there must be a permit, now at that time, did PTNMR have a permit?

MH:
No.

PP1:
No.  Once again you confirm, no.  About RKL/RPL, what is the connection, what is the PKL/RPL and who makes it?

MH:
Let me explain, in making the AMDAL, there is an environmental management plan, an environmental monitoring plan, yes, this is made by a consultant, reviewed by commission...
PP1:
What consultant Madam, continue …

MH:
I don’t know the PTNMR consultant.

PP1:
Yes.  I mean, from which side did the consultant come from, from the government or PTNMR?

MH:
It was from PTNMR ok, and then the commission would evaluate it.

PP1:
What commission Madam?

MH:
The commission at that time was from ESDM

PP1:
ESDM.

MH:
But the membership was inter-institutional, community and the government, yes.  It was approved but please let’s look, RKL/RPL is a plan for them to obtain the operation licence, it is also stipulated in Law 23/1997 on AMDAL, and after that in the PP on Control of B3 Waste, if waste is disposed into the environment then there is the obligation to request a permit, for the AMDAL is used, the proposal is the result of their AMDAL, the AMDAL would be as references Sir.

PP1:
What I meant Madam, we connect the RKL, let’s get into the RKL and RPL, how did this RKL/RPL appear?

MH:
As the evaluation of PTNMR environmental impact.

PP1:
PTNMR alone?

MH:
Yes.

PP1:
Who prepared it?

MH: 
Their consultant prepared it.

PP1:
Their consultant, where did he get the data?

MH:
The environmental data originate from their own monitoring. 

PP1:
The monitoring in…

MH:
The monitoring results and also, as it happens that too, because no activities had taken place and that was predicted on, what’s its name, a simulation…
PP1:
That means Madam Witness, it was done prior to any activities, what do you mean by that, prior to mining activities or?

MH:
Yes correct, prior to tailings disposal, they made an evaluation.

PP1:
Prior to tailings disposal, the RKL/RPL was conducted prior to tailings disposal?

MH:
Yes.

PP1:
If we look at the available data, the RKL/RPL is submitted to ESDM, copy to KLH, that is actually what I saw, that there were times when the tailings were made, disposed… 

PS:
Question, I object to the questioning method so the Prosecution should not ask in my opinion asked to the Witness [?].

PP1:
What I have observed, Sir, Your Honour, what I observed in this evidence, it is not that maybe what I see that is in this evidence, the RKL/RPL was shown previously, right, that it was being reported while the waste disposal into the sea continued, that was stated previously, the witness was discredited because of the mistakes in quoting the minutes, it was running, I saw that in the evidence… [?]

J III:
What is your question?

PP1:
My question, what I said earlier the question, according to the evidence there is this RKL/RPL, it was issued while waste disposal into the sea continued …

PS:
That is [unclear] opinion [unclear]…

PP1:
My question, when was the RKL/RPL made?

PS:
Now, that’s a question.

MH:
When the RKL/RPL was…

J III:
When was it made or?

PP1:
Yes, when it started, it was monthly, we will show the evidence …

J III:
Yes, when did PTNMR begin to report on RKL/RPL as required by the regulations it started in what month, do you know?

MH:
I don’t remember Sir, but when I was Deputy IV, I saw the reports.

J III:
In what year PTNMR started to report the RKL/RPL, what year, do you know about that?

MH:
The precise year for the first time I don’t remember Sir.

J III:
What about the last one?

MH:
The last time, I think when I was in that position, I don’t really remember, but I saw the reports.

J III:
Enough, did you ever see the PTNMR RKL/RPL reports? 

MH:
Sure, so if, so…

J III:
No, this is the question, if the Prosecutor shows you the RKL/RPL and you have never seen it, it will be wrong again, but if you have seen the reports, if you have seen them, was this is the one you saw or not, you may continue the questioning, please…  

MH:
Correct, correct.

J III:
Which one?

PP1:
This one first, I have one of the examples, this is what I have seen not what I assume as evidence, so if the Defence Counsel stated that we might not have, in the previous hearings, we have shown the RKL/RPL.

PS:
Yes to the witness

PP1:
This is 1st January to 31st March 2002, at this time, had PTNMR already disposed of waste into the sea, at that time?

MH:
Yes.

PP1:
They had.  There is also a letter here, a letter signed by Mr. Sigit Reliantoro addressed to the Deputy VII of KLH, who was Deputy VII of KLH at that time?

MH:
I was Deputy VII at that time.

PP1:
Yes, good, there is a letter here, it was shown previously, so this is not just a probability, ”in accordance with your request to evaluate the performance of the PTNMR detoxification unit for tailings management, we attach the evaluation results of the work performance of the detoxification unit from document 1, the report on RKL/RPL implementation from PTNMR for the period of 2000 – 2004.  Now, my question, [during] this period of 2000 – 2004 submitted by Sigit, did PTNMR dispose of waste into the sea?

MH:
They did.

 [End of recording]
PS:
Do you know the content?

MH:
No, because I wasn’t involved in the AMDAL commission.

J III:
So you did not read it and you do not know the content.

MH:
Yes.

PS:
In the commission, before the AMDAL was approved, was there a proposal or a plan for an alternative waste disposal other than into the sea?

MH:
After reading the AMDAL and the RKL/RPL, I informed that it was proposed, recommended to dispose of it into the sea, because this was only the planning phase.

PS:
Yes, and during the planning phase was land disposal also recommended?

MH:
I didn’t read about that. So I don’t know.

PS:
Just so that you know, it is stated in the AMDAL.

J III:
 [unclear] were there toxicology tests performed by PTNMR?

PS:
Did…

J III:
The question must be clear; she’s confused in answering…

PS:
Did you ever receive a letter from PTNMR, explaining [the toxicology results], you also said that the Governor, through a Governor Decree, also authorised an independent toxicology test, when the Prosecutor asked it was already answered but my question is, did PTNMR report its toxicology test results to your department?

MH:
I said it did, and based on that, the team that evaluated the approval of the permit suggested the ERA, and my letter to the Director-General for Public Mining made it clear, if I am allowed to read it…

PS:
Enough, enough…

MH:
PTNMR, in addition to doing the TCLP tests, also authorised an AKUT Toxicity test.  The results were that the concentration of arsenic in freshwater filtrates was 1.72 ppm, and 1.89 ppm in saltwater filtrates. These concentrations exceed the criteria set by the USEPA, and therefore…

PS:
Which letter are you reading?

MH:
My letter to the Director-General for Public Mining.

PS:
Ok, let’s not run off at a tangent here, that’s the reason why my question wasn’t on that subject. The PTNMR letter said, you said there was a letter on TCLP, which prompted the tests, right, this means I still want to follow-up this letter. You’re going on to DESDM while we’re still talking about PTNMR’s relationship with the KLH minister. PTNMR’s letter stated that there were results for the toxicology tests. Did the results included in the report classify tailings as B3 wastes?

 [Unclear]

 [Recording corrupted]

PS:
…tailings classified as B3 wastes…

 [Recording corrupted]

MH:
Approved by the ESDM Minister.

 [Recording corrupted]

PS:
Approved, then. So if the AMDAL was approved, that means the AMDAL was included, and in the AMDAL, as you said before, it is stated that the tailings were to be disposed of into the sea, which means that the government approved it. That’s how I interpret it, but what’s the custom in the KLH?

J III:
Opinions can come later.

PP1:
That’s an opinion, Your Honour.

PS:
But this witness is [unclear]

MH:
Perhaps, perhaps I could answer, Sir. That interpretation is incorrect, so I go back to Law No.23 that the AMDAL is an instrument to obtain a permit to conduct an activity…

PS:
Yes, there is [unclear]

MH:
And I have already said that for waste disposal, a permit from KLH is mandatory.

PS:
Right, and we’re talking about the AMDAL, not yet about the regulations. So the AMDAL was approved, right, you said it yourself, and the approval of the AMDAL means the approval of the content of the AMDAL and inside the AMDAL on page… in its attachment of ministerial letter No. 2791 of 1994, dated 17th November 1994, it is stated that the primary activity is the disposal of tailings, and that the disposal would be in the sea. This is just to clarify. So my question is, what, in your opinion, did KLH expect from the PTNMR AMDAL?

MH:
From there we would see what possible impacts could occur, and there was a management and a monitoring plan. If the impact was large, or too problematic or too expensive to implement, then the permit could be revoked if the AMDAL was not approved, and if approved, then it meant that in its content there would be ways to mitigate the impacts according to the existent rules of the game, mitigated based on available technology and acceptable costs.

PS:
Are you done? Is the AMDAL an analysis to estimate the operational [cost] of waste disposal?

MH:
Yes, but…

PS:
Stop. What could KLH do should the AMDAL not be in compliance with the RKL/RPL?

MH:
There would be a request to make corrections in line with applicable regulations. 

PS:
All right. Do you know that PTNMR works on a Contract of Work (CoW) basis?

MH:
I know.

PS:
Do you know that the KLH of the Indonesian government is part of the government of Indonesia?

MH:
Correct.

PS:
Are deals made by the Indonesian government part of your daily practice?

J III:
This is an opinion based on the CoW, I don’t think…

MH:
This is not my expertise.

PS:
Very well, Your Honour. I would like to explain, not about the CoW, not about its interpretation, but as a government contract with [PTNMR], so that we can gauge the way the government serves the people in our daily actions, because that is in the CoW, how they work Sir, Your Honour, so as far as the witness knows, I do not think there is anything too difficult, just to know how …

J III:
No, let’s ask the question like this. Do you know what is a CoW?

MH:
The CoW that I read, because…

J III:
Have you ever read about regulations or legislations regarding CoW, or…

MH:
No, no.

J III:
So what do you know about the CoW?

MH:
The CoW I know is because I also evaluated what is meant by CoW at PTNMR.

J III:
PTNMR.

MH:
Yes, what it said there is that [PTNMR] is responsible for complying with all environmental legal regulations, what we did was to ensure that it complied with those environmental rules.

J III:
So that’s what you know about CoW?

MH:
That’s what I know, yes.

J III:
Good.

PS:
Do you know, my previous question has already been already been asked yes, did you know that the government promised PTNMR in the CoW, Article 28 clause 3 and Article 7, of the CoW states that “the Minister may issue an approval that binds the entire government”, which means that I [unclear] read that yes, it means that you’ve acknowledged that the government…

J III:
Did you ever read that?

MH:
Never.

J III:
Which Article?

PS:
Fine.

MH:
I only read, I forgot the article, but it stated that PTNMR was obliged to comply with all environmental regulations and because I worked in environment, I felt that it was the most relevant article for us. 

PS:
I will read it in its entirety, yes, because it mentions the government as a whole, “Minister…”

MH:
Your Honour, might I object, like I said CoW is not my expertise. 

PS:
Very well, just answer the questions, it doesn’t mean you can prevent me from reading a CoW, right.

MH:
Sir, you said that if I objected I also could…

J III:
Look, let’s put it this way, about the understanding of the CoW, we’ll talk about that later, that this and that are part of the CoW, that the government conclusion is like this, this will be in the conclusions. I don’t think it’s too relevant to ask to, what, but if it’s intended for the benefit of the audience here you may read the meaning of the CoW, but I think that for the Witness, it’s irrelevant.

PS:
Your Honour, I’ll just read it to ascertain whether or not the witness is familiar with the article, it’s for clarification. Article 28 clause 3; “The Minister can take action or issue an approval on behalf of the government if deemed necessary or to facilitate it based on or in connection with the Contract, for its best possible implementation - I have underlined the following - and that all actions taken or approvals issued will be binding for the government, its departments, or sections.” My question isn’t really in this article, I’d like to continue on what the Prosecutor asked earlier, you have seen Mr. Sonny Keraf’s letter, No. 1456, 2000, in which there is a sentence, are you still holding the letter? Do you still have the letter the Prosecutor gave you?

J III:
From the Prosecutor?

MH:
Don’t have, yes…by your leave, I’ll look for it first.

J III:
What letter was that?

PS:
The letter …

MH:
Mr Sonny Keraf

PS:
Sonny Keraf, whom you said permit…

J III:
No. 1456? 

PS:
Yes, 1456.

MH:
[unclear]

PS:
The original copy was with the witness, so that if I asked the witness she could follow, that was the intention. 

PP2:
Your Honour, by your leave, seeing as it is almost 12.00, we would like to be allowed to…

J III:
Yes, yes, we’ll consider it later, but now let’s answer that question, I don’t want a hanging question, because that’ll make…

PP2:
Fine.

PS:
Madam Witness, please read the introduction, are you prepared to read it or would you rather I read it. Just follow me there and if I am wrong please protest. Third line from the top, this is the letter from KLH to PTNMR, I will read, “You are permitted to dispose of the tailings you produce in Buyat Bay,” yes, and I also read out the requirements of the government’s CoW with PTNMR. My question, while you were working for KLH on the monitoring of PTNMR, did you take a legal stance on the stipulations of this letter, which are related to the CoW approval, where it says that the approval would bind the State, in this case the government. Did you ever use a legal basis in monitoring PTNMR’s compliance regarding matters related to environmental law?

MH:
First, of course, but of course it wasn’t based on the CoW.

PS:
My question is, did you ever use the CoW as the basis for analysis or monitoring, did you? 

MH:
I have, and that’s what I said, the article I do not remember, what article… 

PS:
Ok, enough, enough, enough.

MH:
But the CoW, said that [PTNMR] had an obligation to comply with legal regulations.

PS:
We’ll discuss that some other time.

J III:
Yes, yes.

PS:
That’s enough, enough. So your answer is that you have, meaning considered, and that’s all I wanted to hear from you. Madam Witness, the Prosecutor also asked you, and I want to make a clarification on the AMDAL, would PTNMR have been allowed to operate, to mine gold in Southern Minahasa without an AMDAL?

MH:
Pursuant to Law No. 23, an operation permit cannot be granted for any activity causing a significant impact prior to the AMDAL approval.

PS:
Enough, Article 15. So, without an AMDAL, PTNMR could not possibly operate, right?

MH:
The permit would be issued based on, issued upon approval of the AMDAL, pursuant to the law.

PS:
Yes, Article 7. The AMDAL itself contains the criteria to be an analysis or a fact?

MH:
It analyses the impacts of an activity that hasn’t… it simulates, estimates, it estimates the impacts.

PS:
meaning, estimating to be maybe like this or maybe like that. More or less? 

MH:
Yes.

PS:
Does it always happen as estimated in the AMDAL or not?

MH:
No.

PS:
If events occurred differently to what was predicted in the AMDAL, would adjustments emphasize compliance with RKL/RPL, would it be like that?

MH:
Right.

PS:
Enough, so why this desire to have the ERA, why wasn’t the existing RKL/RPL modified or corrected accordingly?

MH:
As I’ve said before, the AMDAL and the ERA are two completely different things. ERA is used…

PS:
Good, good, Madam Witness.

MH:
ERA is used; I think I need to explain that.

PS:
Please do, then.

MH:
The AMDAL is used, the RKL/RPL is also used as a permit consideration, based on the RKL/RPL report, I said earlier, arsenic in the fish was high, and the level of mercury was also high, which is why the ERA study was recommended.

PS:
Yes.

MH:
So if the AMDAL was in compliance…

PS:
Enough, enough, just finish it off, if it was in compliance with…

MH:
Then a permit can be issued.

PS:
Madam Witness, may I ask you not to continue answering the question, what you have already answered is what I wanted to hear, so that it does not drag on. 

MH:
I’m sorry, Sir, I asked the Judge’s permission, and I explained and I have not yet heard the gavel being hit saying that I cannot, so I apologize.

J III:
Let’s leave it, if each of us is doing what you’re doing, well, never mind, we’re all searching for the truth here, so if you lure her with a question like that, you’d have a hard time trying to stop her, so if you don’t want her to explain that, then don’t ask her a question about that, that’s it.

PS:
Very well, Your Honour, what I meant about the questions is that I already had the answers, so I was trying to stop her because I already had what I needed, there was no need for her to reiterate...

J III:
Alright, so let me just remind the witness to just answer the question, don’t add anything, because that will invite [another question], so if you are asked this, you just answer this. So, like I saw, the witness explaining over and over that the CoW also needs to   comply with the environment etc. The question did not lead there so what I mean is don’t add anything; just answer what you are asked, so the examination will be quicker. 

MH:
Fine, Sir, I’ll try.

J III:
Go ahead.

PS:
You said earlier that PTNMR did not have a permit, and you also said that PTNMR should have a permit to place tailings in the sea, you mentioned PP Article 18, PP 19, PP 18 or PP 19, you said that, but you didn’t state a year. What year were they?

MH:
Fine, I said it earlier Law 23 of 1997

PS:
Yes.

MH:
About…

PS:
Article 18.

MH:
Article 18, if I’m not mistaken, or Article 20 also.

PS:
Very well. The permit is mandatory, have you read the stipulations of the relevant legislation?

MH:
I have read Law 23.

PS:
Right, I’ll read it out, just to remind you, because Article 18 goes like this…

MH:
Your Honour, I request Law 23 as reference.

PS:
Fine, go ahead.

J III:
Please give these to the witness; this discusses the legislation we’re talking about, between KLH with this…discussing the legislation. Please, please.

PS:
Look for the explanation for Article 18. I’d like to read it to you, before I ask, before I read I’d like to ask about the permit you mentioned earlier, is it based on the stipulations of Article 18? 

MH:
Permit from Article 20, in context, without the approval of a permit, nobody may dispose of waste into the environment.

PS:
Yes, that’s the prohibition.

J III:
Article 18 please.

PS:
Article 18 [unclear]
MH:
Article 18, for all business and/or activities causing large and significant impacts on the environment it is mandatory to have an Environmental Impact Analysis [AMDAL] to procure a permit for said business or activity.

PS:
Do you know what the permit meant in this legislation is?

MH:
An operation permit?

PS:
An operation permit, right, not a permit for disposing of tailings into the sea?

MH:
No

PS:
No. Thank you, we’ll move on to the next question.

MH:
Why don’t we have a break, while…

PS:
With pleasure.  I think…

J III:
Unless you only have one or two more questions …

PS:
There’s a lot.

J III:
Oh, there’s a lot.  Well then, we could adjourn to allow the Muslims to observe their Friday prayers, I suppose, yes.

PS:
The witness will still need to clarify some of the evidence. 

J III:
Fine, just prepare it, maybe we could be going straight on till late afternoon, but no problem, we’ll just finish it, right. So this court will adjourn till one thirty, two, maybe, not, not two…half past…Mr. Robert Ilat wants two but we’ll make it half past one.

[Unclear]

J III:
How many rakaat [phases in Muslim prayer] ?

PP3:
Two rakaat.

J III:
Two rakaat, right, don’t, I mean if there are going to be a lot more questions asked, well, we’ll try to keep it to half past one, right, keep it to that time, a few minutes late will be fine, but half past one will be our target, we’ll adjourn till then Madam. We’ll continue later so you can pray and have lunch.

 [Hearing adjourned]
PP2:
…we contacted [?], still on the way…

J III:
Mr. Robert Ilat, [said] yes, half past one we start, Witness has not contacted him [?]. We’ll start now.

 [Gavel is knocked]

J III:
Call the witness into the courtroom.

 [Witness enters courtroom]

J III:
Yes, we’ll continue, and we invite the Legal Counsel of Defendant II to continue the examination.

PS:
Thank you, Your Honour. Madam Witness, I will continue with the questions. The last thing before the adjournment, I remind you, was the discussion or explanation on Article 18 applying to an operation permit, Law No.23 of 1997, other than for an operation permit, is correct to say that the AMDAL also [applies] to other types of permits, such as a Building Construction Licence for example, or an Industrial permit, and other mining related permits?

MH:
The operation permit can be for industry, can be for mining. 

PS:
Right.

MH:
That’s what I know.

PS:
I’d like to show you, Mining and Energy Ministerial Decree No.230.K/24/1997, I’ll read it out first, before you do. The use of point (1) as the basis for consideration takes into account letter by the Minister of Mining and Energy number dot, dot, dot, No. 1479 and so on dated 17th November 1994 on the approval of an AMDAL from a Gold Mining Project in the district of Minahasa and Bolaang Mongondow, Province of North Sulawesi. The second point for consideration is the Minister of Mining and Energy’s letter No. 4792 and so on, dated 17th November 1994 regarding the approval of the RKL/RPL for the Gold Mining Project in the district of Minahasa and Bolaang Mongondow, North Sulawesi and the decision to approve the starting of the production stage and the PTNMR mining area being so-and-so etc, and secondly, with the finalization of the start of production and mining area as stated in the first dictum, the size of PTNMR’s mining operations, as per the CoW, was declared to be one hundred twenty seven thousand five hundred or so hectare.  I want to show you this before I ask my question.

J III:
Did you know? Did you see the AMDAL, did you see the AMDAL, did you see it, yes Madam Witness. You saw that AMDAL right?

PS:
This is the production permit.

J III:
Oh, no, not the AMDAL. Have you seen this?

PS:
But the basis for consideration I have just read used the AMDAL.

J III:
AMDAL.

PS:
RKL/RPL.

J III:
Did you know that?

MH:
No.

J III:
She did not know about it.

PS:
Right, the important thing to clarify is that [she] did not know, yes.  Here is a mining permit, there are likely other permits you do not know about, and so I should not ask or continue with matters you know nothing about. Madam Witness, Sonny Keraf’s letter, is it still with you, number 1456?

J III:
It was an original, don’t forget, did you get it again?  Did you? 

MH:
I’d like to be helped, Your Honour, from…

PS:
Yes, I’ll ask that you be given… please one… …

J III:
Assistant…

PS:
[unclear] I have it.

J III:
That’s the assistant, yes Madam? 

MH:
Yes.

J III:
Adjutant. And it is the same as here, an original, an original yes?

 [Unclear]

PP2:
Yes, that one, we’ll use that one to speed up things.

J III:
Yes, to speed up things, no, I mean, has the original been returned?

MH:
It was taken earlier.

J III:
Mrs. Lenny said…

PS:
Photocopy is ok for now.

J III:
The photocopy, quick.

MH:
I have it, Sir.

J III:
You have it.

MH:
I do.

J III:
That’s the original, then.

PS:
Madam Witness, please read number 1, there is a second parameter, 2 As (III), if you do have any knowledge about what I’m going to ask, say so and answer, if you don’t, just say you don’t know, is there a chemical parameter for As (III).

MH:
There’s a valence of 3, that’s what it means here.

PS:
No, what I’m asking is…

MH:
Yes.

PS:
Did anyone write down the chemical formula As (III) or As plus 3 or 3 plus?

MH:
As 3 plus but it could’ve been a typo.

PS:
Right, so there was a typo, and I have already looked for it…I am tired

[End of recording]

PS:
That this letter is some sort of what, a permit, what, temporary, whether temporary or not, let the case decide, but clearly, do you acknowledge it as a permit?

MH:
I object, Your Honour.

PS:
No, that’s not the question. I haven’t asked it yet.

J III:
Oh, you haven’t asked.

PS:
Be patient, I’m going deliberately slow so it’s easier to remember. In the letter there is a sentence, so please look at the letter, don’t look at me. Is the word “permit” written in that letter? 

MH:
The word permit is not there.

PS:
That’s enough. In Sonny Keraf’s letter, did it say, valid from such and such a date to such and such, for example? 

MH:
No, Your Honour.

PS:
That’s enough. My question is a matter of time.

MH:
Your Honour, I object if I am to answer whether or not something is there or not because what I must explain are facts.

PS:
The answer is enough.

MH:
Can I answer with an explanation?

PS:
My question has been sufficiently answered, so no additional explanation is necessary. If I need clarification, I’ll ask for it.

J III:
And you also have the right not to answer. That’s it.

MH:
Fine.

J III:
Go ahead.

PS:
Thank you, Your Honour.  Madam Witness, you said that you received the ERA study from PTNMR.  Did you see a letter, which maybe you yourself wrote, or perhaps even the KLH minister wrote, in which was said “ the RKL/RPL has been rejected?”  I emphasize the word ‘rejected’.

MH:
I said that the rejection was indirect because it was discussed in a meeting between the KLH minister and Mr Ness which I attended and…

PS:
That’s not my question.  Is there, or isn’t there, a letter you wrote yourself, it’s a yes or no question, it is quite simple.  Did you or did you not write a letter to PTNMR saying that its “ERA study has been rejected”?  You said that it was not accepted, but what I ask is [was the rejection] in the form of a letter that you sent to PTNMR, saying that you or your department rejected it, the word ‘rejected’ is it there or not?

MH:
The letter sent to PTNMR was about some matters that could not be agreed upon and that was replied by a letter from Mr. Ness.

PS:
I asked about your letter, not Mr. Ness’.  I asked about a letter from you or from your department.

MH:
There was a letter from my department requesting clarification from Mr. Ness on several matters we could not agree upon and that required more detailed explanation.

PS:
Very well, in this way you are not answering my question, which was whether or not your letter stated a rejection. If there isn’t, there isn’t, is it in a different form, or it is not in a different form, it is quite simple. 

MH:
I object to the question.

PP1:
Interruption, Your Honour, the witness had explained that her capacity was as a KLH official and the witness has answered, so I think that in asking whether or not there was a letter from the witness…

J III:
Look, please just answer whether or not there was a rejection of PTNMR’s [study] in your knowledge, what you do not know is whether the PTNMR RKL/RPL or ERA study was rejected. Is there or isn’t there the word ‘rejected’, the problem later, if in another form it is another matter but the point is, is it there or isn’t it?

MH:
The wording was that the ERA study could not yet be approved and that therefore a joint sampling was needed.

J III:
So there was no word ‘reject’, it was simply ‘cannot be approved because of a shortcoming, is that so?

MH:
Yes.

PS:
Right, so there was no letter that said [it was] ‘rejected’, only that it was ‘not yet approved’. Point V of Sonny Keraf’s letter, please read or I will read it. There, point V of Sonny Keraf’s letter talks about the determination of quality standards for PTNMR’s tailings to be disposed into the sea. I’ll just read it out. “Further requirements on the quality standards and disposal of tailings into Buyat Bay by PTNMR will be determined based on the results of the ERA study in point 3.” Did the KLH determine [it] because in here it is, will be determined or are determined, like this, yes, were quality standards ever determined for the disposal of tailings in Buyat Bay? 

J III:
Were there environmental quality standards for the disposal of tailings?

MH (?): So this letter, dated 16th April 2001, was addressed to the Deputy  of Environmental Pollution Control section for the attention of the Director of Waste and B3 Management and here it states that “we hope that we may immediately obtain a permanent permit, because any delay will be affecting our operation and investment.”

J III:
Yes,  we’ve already read this letter, what is the question?

PP2:
Fine, there was such a letter, and to whom was it addressed?

MH:
It was addressed to the Deputy, Environmental Contamination Control section for the attention of the Director for Waste and Hazardous and Toxic Waste Management of Bapedal, because the permit is not processed by that Director [?].

PP2:
What was intended with that address, was it you? 

MH:
In April 2001 I was no longer the Deputy for Pollution Control, and it was directed to the Deputy for Pollution Control at that time, Mr Isa Karmisa.

J III:
Go on.

MH:
And I received a copy.

PP2:
Oh, you got a copy?

J III:
Is it stated in the letter?

MH:
Yes.

PP2:
Official copy, I see. Thank you, we’ll continue. According to a previous Witness, Witness Sonny Keraf, one of the reasons for writing letter 1456, which we’ve exhibited earlier, was that there were several reports from a local community concerning problems in Buyat Bay, caused by PTNMR activities. Were you also aware of any complaints or input from that community?

MH:
I already said that I was aware of it. It was due to those reports that we had frequent meetings with PTNMR, then in the team report… a team was formed to discuss the permit issue in relation to data available from the RKL/RPL, data from the community, as well as data from KLH in our possession.
 (In Indonesian version some questions are the same but are asked by PS not PP2)

PP2:
Right. From your department, Madam Witness, has there been any study done on the community reports, a direct study at Buyat Bay itself and surrounding areas to ensure the validity of those community reports?

MH:
Yes, the first time, as I’ve said before, I worked with UNSRAT in 1999.  The report stated that there is no thermocline at 82 and based on that, if you recall, the governor formed an independent team at that time to discuss the matter of tailings disposal.  I can give the court a document on the minutes of the meeting.

PP2:
Please.

J III:
What do you want to do with it?

PP2:
So, this is about the existence of reports from the community.

J III:
It’s not in there either? 

PP2:
Not there.

LMPP:
Your Honour…

J III:
No, the investigation has already been everywhere with what can be submitted as evidence ok, of course, we’re limited by law, we cannot accept just anything and use it as evidence in this trial.

PP3:
Your Honour, what we are examining right now is what the witness knows and has seen, that’s all.

J III:
Yes, correct explanation and not evidence, that so far has not been, what [submitted] the witness if I am not mistaken was already examined by the investigator.  What documents needed can just be submitted in this court like that, example, that document earlier on. What, at the time of the investigation there wasn’t...

PP3:
Ok, Sir, what I mean to say is that even if it’s not considered as evidence, the witness is still a human being, how can she explain and talk about everything written down at the time, for example there are some books, Sir.  She has the right and she may be allowed to read any…

J III:
That’s not like that.

PP3:
And we have not yet requested anything written to be used as evidence, we have not asked.  She’s only telling us what she knows, because as a human being she can’t read what she saw at the time. [?]

J III:
Wait, wait, Sir, you do not need to lecture me.

PP3:
I did not intend to, Sir.

J III:
No, what I mean is, actually, there is a lot more evidence we can obtain from this witness, right, many more letters that should be used as evidence in this case.  Now, if I go too far into this, as a Judge I must be balanced as is stated in the Law.  Now, all this is information that wasn’t prepared and presented before, then [it means] the investigation was inadequate. But let’s do it like this as long as it for the purpose of explaining go ahead, what you want to explain and that will be recorded as an explanation, so only what is being explained will go on record.

MH:
Very well.  I will explain, first in 1999 we, along with UNSRAT, declared there was a report stating that there is no thermocline.  And secondly, we monitored the quality of Buyat water as well as the level of pollution in 2003, and reported it in 2004. And that ended the time, the time, what’s its name, last was in June, if I’m not mistaken.  In the June meeting the minister for Welfare asked the KLH minister to make an intra-departmental team to evaluate whether pollution had occurred.  In this report, may I use a slide Sir, to show what we got? 

J III:
Please.

MH:
Very well.

 [Witness turns on slide]

MH:
So, from this we actually did…

PP3:
Please use the microphone.

MH:
Fine. This, this is the study location where we worked together with the intra-departmental team, the university, NGO, and I think Mr. Ali from PTNMR was also involved.  So, what we got here is in the report, and I will submit the report according to the AMDAL, because according to us there was no permit. According to the AMDAL it was possible to dispose of tailings under the thermocline as it would not disturb the euphotic zone. The reality is that there is no thermocline at a level below 82, what there is, is below 100-110, I think, meaning here there has been pollution through… 

PS:
Objection, Your Honour, the witness is starting to make conclusions about pollution. Pollution is made up of several legal elements. We are moving into the realm of opinions here, no longer facts.  Thank you.

MH:
I think it is a fact.

J III:
Then please use another term, not pollution, because it is as if pollution has already been proven. Try another term such as exceeding the parameters, yes, one of the terms we use. Before there is a judgement, there is already pollution, so use the term. 

MH:
I believe I am reading the facts, Your Honour, but if it pleases the court…

J III:
Wouldn’t it be better to use the term “in excess of environmental quality standards” or what. 

MH:
Fine.  What happened in what is called the euphotic zone, according to the AMDAL is at above 50 metres, the euphotic zone is not [the only] zone where there is still oxygen and living organisms.  What I mean is, we can see below 82 the DO [levels] are 5.4 and 5.2, so the oxygen is still good, and therefore there would also be life, and we found it according to the following facts. Here it is very evident that the benthos is there so organisms living on the seabed showed a diversity index of less than 1. This meant that a serious disturbance had occurred. The values in the Ratatok Bay which were used as comparison were between 1.5 and 2 meaning an average to light disturbance, so this is the comparison, it is fact. Let’s continue. And here we found also that the fish, we caught some fish and most of it exceeded the POM decree [values] on arsenic content, continuing, I think this is it Sir, what has been said is that the fish had been affected and even according to the AMDAL, that is also wrong.

PS:
Madam Witness, we have not yet asked about the fish, so why do you talk about fish, objection, the witness is talking about something that was not asked.

J III:
Please sit down.

MH:
I’m explaining facts.

J III:
Please sit down. What is important is whether or not the results of the KLH testing were sent to PTNMR. Given the test results, was there a request to take action on these results, did you send this to PTNMR?

MH:
So, these are the results requested by the Ministry of Welfare, and we submitted the results to them. Then there was a government policy to act on the case, which led to this [criminal] case.  In 2003 we monitored. In 2004, we sent the results to PTNMR and presented them too, so we invited PTNMR. Then, of course, the data show that the water was not polluted but it was acknowledged, technically I think our friends in PTNMR knew there was a problem. So perhaps this is what I need to say.

J III:
So it was through organisms, not the water that…

MH:
So the tailings would be underneath, Sir, that’s why it is stipulated that it must be under the thermocline, not disturb the euphotic zone, as the euphotic zone is where fish and benthic organisms live.  They feed on tailings, so from the benthos it goes to the fish, fish to humans, that was our concern.  Now, the data show that it has already happened, and that’s what I want to say.

J III:
All right, please continue then.

PP3:
We continue with the results of the KLH study previously mentioned and presented on screen.  Was this done solely by your department or did it involve other agencies, other departments or even PTNMR?

MH:
We involved all relevant parties as well as PTNMR and the NGO because those two were the ones arguing so the government wanted to find out the true facts so that all would be clear. That is why the NGO was in the team, there was a university, there was the government and there was also PTNMR. 

J III:
So these were the results from that [team], yes?

MH:
Yes.

PP3:
Based on this study that you have just explained was conducted by a team facilitated by the government, yes based on your explanation an NGO and PTNMR were involved, then the government also was involved. Did all parties accept the results? 

MH: all parties could agree upon the results because it was a joint effort.

PP3:
I think for the time being it is enough from us.  Thank you.

PP2:
I want to go back to Mr. Sonny Keraf’s letter, the 1456.  According to what you’ve explained, that a permit is needed to dispose of waste. Was the permit meant, was like the letter issued by Mr. Sonny Keraf, or is it different?

MH:
Different. Because if the permit is what is called a KLH decree then it is balanced, taking into account that there is only 1 article etc. This, instead, is really just a letter. 

PS:
Objection, Your Honour, the witness is starting to give opinions on the definition of a letter. The facts just that, we can’t allow her to extrapolate.  My questions are not extrapolating but her answers are, meaning opinions. 

J III:
Then ask direct questions, avoid tight wording, there is an art in packaging a question so she answers the question, like that. 

PP2:
I think it is all clear, Your Honour.

J III:
What question, if not [asked] through me, what is the question?

PP2:
The witness said that, according to Law No. 23 of 1997 etc., disposal of waste, including B3 waste, must have a permit.

J III:
So what’s the question?

PP2:
Was the permit according to said articles, or did Sonny Keraf’s letter grant it? 

J III:
Was Sonny Keraf’s letter the permit or wasn’t it?

MH:
That was Mr. Sonny Keraf’s letter, I already said it was a normal permit letter.  I know that for a fact because I was an official there, that the permit is a ministerial decree. But this letter was issued because the permit could not yet be granted. I have also said that because there was a report from the evaluation team that said there were fish whose levels of arsenic and mercury exceeded standards and this is in the PTNMR report also.  That is why the ERA was required, so while the ERA was being made, [PTNMR] was allowed to dispose with these criteria, that’s my answer.

PP2:
Then, referring to the letter, it was stated that PTNMR had to make the ERA in 6 months, if I’m not mistaken.  Did PTNMR object to the deadline determined by KLH when you sent the letter?
J III:
Did anyone from PTNMR object to the very short time, because it was only 6 months. Was there [an objection] or not?

MH:
There was no letter of objection, and on 17th April, as I said before, Mr. Ness said he would make the ERA.

J III:
There, no objections.

PP2:
Madam Witness, there was that reason that the KLH minister requested PTNMR to do the test, or what, to do a bathymetry and thermocline study; I’d like to know that reason.  Can you explain whether there were problems in relation to those matters?

MH:
Well, as I’ve said before, from the evaluation of the experts on the ERA study, it was stated that bathymetry data would need to be retaken during the western-eastern season, when the waves would be higher.

PS:
Your Honour, I request that the Registrar not record this information as she has already given expert information.  This is a De Audito witness as she was called as a witness to the facts. Thank you.

MH:
Maybe I will repeat, Your Honour, that I was an official at that time and received a report from the experts stating that the results of the ERA could [not] be read statistically and the bathymetric data was incomplete as the months of July and August is a season when waves are quite high.  In tailings disposal into the sea, something happens that must be seen [monitored] and it is why if I’m not mistaken, we agreed to perform a joint sampling.  In June, I remember that there were 20-21 letters sent, there were minutes [or memos?] between us in KLH represented by the Director of Environmental Law and PTNMR represented by Mr Kadar and there was a conference between ourselves in KLH, our representative being the Director for the Environmental Law Reform and PTNMR’s being Mr. Kadar.  The items for the joint sampling, as far as I can remember, were bathymetry in July-August during the eastern-western season.  I believe those are the facts, thank you.

J III:
Previously it was explained that six month were, wait, two seasons were calculated, that’s what I thought.

PP2:
Then your testimony was also that the joint sampling never happened?

MH:
It never did.

PP2:
It never did. Perhaps the joint sampling was done solely by PTNMR, without involving KLH or any other parties?

J III:
Don’t do that, that’ll invite protests. Change the question to something like, “in your knowledge, was there a joint sampling, and if there was, was it done in conjunction with other agencies or solely by PTNMR,” that is what I mean.  Oh, I’ll just ask myself.  In your knowledge, if I read the ERA, perhaps because if was not satisfactory, it was followed-up with a joint sampling. Yeah. So was the joint sampling done or not?

MH:
No.

J III:
No.  So why do we continue to ask the reasons. Whether PTNMR on its own, no PTNMR did not …

MH:
If joint…

J III:
Joint sampling, may I ask joint sampling. As far as you know, was there a joint sampling or not?
MH:
No, because if it was done by PTNMR on its own then it would not be called joint. 

J III:
Right, so was it or was it not done, now KLH demanded a joint sampling. Was there a joint sampling [result] sent to KLH or not, there was not, and even if there were, it means it is already… 

PP2:
Yes Sir, I think it is enough. Did, but I’m just emphasizing that if was done only by PTNMR then it’s not a joint sampling.  Thank you.

J III:
That’s a provocation, That’s why we should avoid words provoking [a reaction] what matters is that if a joint sampling had been done, for instance, we would have received the results, but if it was only done by PTNMR, aah, perhaps you missed that question, but if she says we did not receive the joint sampling results therefore there was never a joint sampling, right? 

PP2:
I think the witness has answered my question.

J III:
Fine, so we do not need to belabour that point.  Is that all?

PP2:
For the moment, yes, Sir.

J III:
We invite the Legal Counsel of Defendant I.

PP3:
Your Honour, perhaps we could add just one more question.

J III:
Oh, one more, go ahead.

PP3:
Madam Witness, in relation to what you’ve said previously, I just wish to confirm, was the thermocline where your facts showed it to be?

MH:
The facts as I know them from the results of the study showed that there was no layer at -82, it was above 110 below the sea surface.

PP3:
I’d like a more concrete answer, it wasn’t at?

MH:
The thermocline layer - 82 where the tailings were disposed.

PP3:
- 82 what?

MH:
Below sea level.

PP3:
What do you mean by - 82?

MH:
Metres.

PP3:
So 82 metres below the sea surface there was no [thermocline].  In the AMDAL was it stated in which area was the disposal of waste in the sea?

MH:
At -82 layer, under the thermocline layer.

PP3:
The AMDAL stated that the waste disposed of in the sea would…

MH:
Beneath the thermocline layer.

PP3:
Beneath the thermocline layer, okay.  From the factual results of your research, where should in Buyat Bay  ‘beneath the thermocline’ be, how many meters would it actually be?

MH:
Below 110.

PP3:
Below 110?

MH:
The facts which you analyzed at the time, where were PTNMR tailings placed at that time?

PS:
Your Honour, please clarify before the witness cuts in at the end of the question, it would be better to ask whether the witness studied this, reading a file does not mean studying so if she did study it then please continue. 

PP3:
Your Honour the witness has stated that she was part of the team that conducted the study in Buyat Bay, by doing that she has straightened the case.

J III:
Let’s just carry on.

PP3:
Madam Witness, is it a fact that you saw where PTNMR was disposing of its waste?

MH:
PTNMR did not dispose of its waste beneath the thermocline.  Registrar, record that.

J III:
You don’t need to tell the Registrar what to record.

PS:
Objection, Your Honour.

J III:
Enough, I thought you said you only had one question?

PP3:
Madam Witness, when you conducted the study that PTNMR waste was not placed below the thermocline layer, was there an impact already, what was the impact?

PS:
Objection, Your Honour, the question asks for a conclusion.  If we’re talking about the impacts there has to be evidence.

J III:
Wait, wait, I’ll ask the question myself.  Looking at the facts it was not below the thermocline in accordance with the AMDAL and that was seen by KLH, yes KLH based on facts against PTNMR, did anything actually happen to the environment?  

MH:
Correct, something did happen, that is why I said benthos. 

J III:
What happened?

MH:
Environmental pollution.

J III:
Environmental pollution, meaning…?

 [End of recording]

MH:
When the minister appointed me as leader of the intra-departmental team, when the team was established, the marine biota showed a diversity index of between 1 and below, meaning a serious disturbance, or pollution, had occurred. 

J III:
You have already said 1?

PP3:
Right, yes, so that’s what happens when tailings are not under the thermocline. You spoke about benthos, benthos, and fish. Thank you.

J III:
Mr Prosecutor, I do not think you need to provoke, let’s have some semblance of order so we can each channel…

PP3:
Our commitment is to find out the truth, Sir.

J III:
Yes, I know, but don’t provoke, then the Judges would be faced with such and such mood, then what, just ask your question nicely, this and this please answer it like that, Yes what I mean is do not provoke emotions. This provokes emotions there. That provokes emotions here.

PP3:
That’s not what I meant, Sir.
 (Beginning of translation)
J III:
Fine. We’ll give you another chance after the Defence Counsel for Defendant I and II have more questions, sorry, I mean, are done with their questions.  So, in the meantime, just prepare your questions until they finish asking theirs.  It’s not that I want to stop you, but we have to do it in an orderly manner.  So don’t think I’m doing this out of personal bias.  After all, I’m presiding this hearing.  I expect the same conduct from both the Prosecutor and the Defence Counsel, all right.  So it’s fair, I advise the Counsel that both the Defence Counsel and the Public Prosecutor refrain from uttering words or make gestures that may cause a reaction from some other party, like that. We show that we are professional, let’s not act as if we were in a marketplace, right, are we trying to provoke emotions here, what are we trying to raise, so if there is something, if the Panel of Judges feels that the question is sensitive, whether it represents an opinion, or it is based on facts, it will be [asked] through the Judge so that it will not give raise to, yes. So. Like this, so if for example there is something later, I will repeat the question. I will word the question so that it will not give provoke , whether it is an opinion or a factual explanation, like that yes, in fact this is the law, it says so, so we must, we cannot do this, so please the Defendant Counsel may… 

LMPP:
Your Honour the Defence Counsel for Defendant II will start the questioning.

J III:
Oh Defendant II, please go ahead.

PS:
Thank you Your Honour, by your leave I will ask my question, Madam Witness if you see this sort of protest this is normal in a courtroom, don’t get stressed so that your testimony is clear and you do not make mistakes, because you are under oath, yes. 

MH:
God willing, Sir.

PS:
If my question is unclear, please Madam Witness just say so, it is easy to say the question is unclear and ask that it be repeated, ok yes. I want to clarify first, the Prosecutor showed you a document, it was an internal memo from Mr Sigit Reliantoro to you, that is what you looked at with the Prosecutor? 

MH:
Correct.

PS:
I just want to show it again, is it the same as the document I am holding, take it there.

MH:
Correct, it is it.

PS:
Thank you, please return it.

MH:
Yes, this is an internal memo and I was surprised it was with …

PS:
Yes, yes, this is an internal memo and it is only meant for internal [use], correct. Sir, Madam Witness if you just nod then the clerk will record that the witness nodded and we do not have that in our law. 

J III:
Use the correct term.

MH:
Right.
PS:
Yes right, Madam in 2004 what was your position? 

MH:
I was the Deputy for Technical Facilities.

PS:
Deputy what?

MH:
Deputy VII.

PS:
Good, were there other female deputies other than you that year?

MH:
Yes, if I am not mistaken it was deputy eh, Ms Liana Bratasida.

PS:
But, Madam Witness, but then [the document] was shown by the Prosecutor and shown to me, this was addressed to you? 

MH:
Correct.

PS:
I read it yes, as per your request but this is [addressed] to Deputy VII of KLH, was that you at the time? 

MH:
Correct.

PS:
Was Mr Reliantoro your subordinate?

MH:
No, but he was my subordinate when…

PS:
My question, when the letter was written? 

MH:
No.

PS:
It is normal for a report to be issued directly to you and not to the relevant deputy first? 

MH:
Normal, if it is requested. 

PS:
Enough, if requested, yes. Then here it says that the letter that you have already seen was the result of the PTNMR’s  RKL/RPL evaluation, correct?

MH:
Correct.

PS:
Madam Witness, after the Prosecutor asked you and then he determinedly asked you about the appearance of two letters, namely, one letter from Isa Karmisa as a follow-up of this letter, correct, can you just answer? 

MH:
I will look at the date first Sir, so I can remember, may I? 

PS:
Because you explained it like that, this letter was followed-up with a letter from Isa Karmisa. 

MH:
I did not say so but the letter from Isa Karmisa was written by Mr Isa and that was in 2002, while the memo is [dated] 2004, so I think that Mr Isa’s letter came before this letter.

PS:
Meaning, I just want to straighten this because earlier it went on record, what, because you were trapped with the question from the Prosecutor that there were two letters after this letter appeared, the follow-up was this, so that this court does not become confused. My question is, which one came first?

PP2:
Your Honour, interruption. 

J III:
That has been corrected, yes…

PP2:
It has been corrected, it has already been said. 

J III:
The witness has made the correction. 

PS:
Good, I only want to clarify, so there is no connection between the memo from Sigit Reliantoro and Isa Karmisa’s letter, correct?

MH:
Of course there is because I know it was Mr Reliantoro who evaluated the RKL/RPL submitted to KLH.

PS:
So it has been straightened, yes, good.  Madam Witness, I also read Isa Karmisa’s letter and I read [the lines] one by one, my question, or I read it out first to you so I can ask my question. The letter’s introduction says, “with this we are submitting some recommendations on the RKL/RPL evaluation report”, it says here recommendations, do you know this letter?

MH:
I have already said I had read it.

PS:
Did you know it at the time it was made, Madam Witness? 

MH:
I have also said that when it was written I did not read it because that was the authority of Deputy Mr Isa.

PS:
So, your comments on the letter only come from having read the letter?  

MH:
Of course I also have experience because I…

PS:
I did not ask that, my question…

MH:
No eh ok.

PS:
Your testimony, you knew, meaning you knew the condition [content] of the letter after the letter was written? 

MH:
Correct.

PS:
Meaning, you were not the one who prepared this letter? 

MH:
No.

PS:
This is what I mean and so that I may know I want to ask you further if you know.  So, you testified about this letter after the letter was written. Thank you Madam Witness, you should not have been testifying today yes, you had already been summonsed to testify in previous hearings, two weeks ago or two months ago?

J III:
How many times did this court summons you?
MH:
I forgot the first time, but it was postponed because Mr Ness was sick. 

PS:
This was not my question, eh, please Sir, the question was, were you summonsed before by this court? 

MH:
At the time there was, it said the hearing, I forgot the date, but that time there was Mr Ness’ postponement.  Before, I did not know or had not yet received the invitation for that.

PS:
Oh an invitation or a summons for the previous hearing? 

MH:
Before that.

PS:
Before that, there wasn’t?

J III:
Meaning, just once?

MH:
Yes.

J III:
That time it was postponed because of Mr Ness’ sickness so after that there have been no summonses? 

MH:
There is this summons.

PS:
Madam Witness, I will start with the substance of the matter. This was an introduction, you have said that your education is a MSc yes, what did you graduate in Madam Witness? 

MH:
I graduated in Biology.

PS:
Biology, yes, when you testified at the Police office did you do so privately or on behalf of the KLH, as a witness? 

MH:
I was asked to testify on behalf of KLH with the permission of my superiors. 

PS:
Did you at that time take a letter to the Police stating that you had the permission of your superiors to testify? 

MH:
Yes, correct.

PS:
Could you just show me that letter just for a second? 

MH:
I think I can and the Police have it too. 

PS:
It is with the Police, yes, were you involved in reading the PTNMR’s RKL/RPL?

MH:
Yes, correct because I …

PS:
The question only.

MH:
Yes correct.

PS:
When the commission evaluated PTNMR’s ANDAL were you part of the commission? 

MH:
No.

PS:
But you have mentioned the composition of the AMDAL commission, do you know what agencies, you said there were three different agencies, ESDM, KLH, PTNMR and the community. Were there any other institutions?

MH:
I might not have understood your question because what I said earlier was KLH ESDM and DKP were evaluating the permit. 

PS:
Yes, for the AMDAL itself there was a question from the Prosecution, what commission was there? 

MH:
Maybe I, because, yes… 

J III:
Do you or do you not know, the question was, like this about the AMDAL, do you know who was in there to evaluate the AMDAL?

MH:
The question, maybe I will, well the question is the AMDAL evaluation commission was made up of what agencies, right Sir? 

J III:
Yes.

MH:
What I mean, of course there was Bapedal at the time, there was ESDM, there were other sectoral agencies but DPK was not there, universities and local government. That is what I know according to legislative regulations but I was not part of the evaluation team. 

PS:
You were not in the PTNMR AMDAL evaluation team but in terms of the regulations there should be government agencies [involved] and maybe one by one you do not remember their names, yes. Do you know whether you read PTNMR [report] in details? 

MH:
Not in details but I read some chapters that I considered important. 

PS:
There were some chapters you considered important. My next question is, did the PTNMR AMDAL already reflect the high arsenic content in some community wells around the mine? 

MH:
What I know is that there were no high arsenic [levels] in the community wells, it was in the wells made by PTNMR. There were two high in the PTNMR area, not in the community wells. 

PS:
We are still talking about the AMDAL, which means you remember the AMDAL, right. Was it mentioned in it that PTNMR’s tailings would be disposed into the sea?

MH:
Yes, it was mentioned, they would be disposed into the sea, but what I said that was the plan. 

PP2:
Yes, this is the letter you mean? 

J III:
Do you know about letter no. 1456?

MH:
Yes, I know. 

PP2:
Like you said, was this the letter? 

MH:
Correct, yes.

PP2:
If you confirm this letter based on the previous witness testimony who made the letter then signed by Sonny Kara. Sonny Keraf said those were technical matters that you knew about. You have already explained some of those technical matters including the ERA study. What you have not explained yet is that in that letter there is mention of quality standards as in the first point. What I wish to ask, what was the principle applied to determine the parameters or quality standards, according to this letter? 

MH:
Earlier maybe I have already talked about the making of these parameters; they were established based on parameters [of elements] released by tailings and the most dominant became the standard to know whether pollution had occurred or not, or to prevent pollution. 

PP2:
So the quality standard parameter is the reason for point one. Then you explained that point five addresses further quality standards and PTNMR disposal of tailings waste into Buyat Bay will be determined by the ERA as per point three. I am asking you to explain  that.

MH:
Yes, based on the ERA we can make a determination, maybe not maybe, yes the quality standards can be more rigorous if the risk of it happening is higher or possibly the permit may be refused, so that is actually from the results of the ERA, and its parameters can be more complete when compared to the present ones, bearing in mind that the present [standards] are the key parameters I have mentioned.

PP2:
What do you mean by key parameters? 

MH:
These are, of course, the parameters from the AMDAL and what we know is the high risk of pollution and death or damage to the marine ecosystem. Therefore, if we look at and study the AMDAL, also in the AMDAL [it says] that tailings can be disposed under the thermocline, under the thermocline layer and it does not interfere with the euphotic zone, I wish to explain that the euphotic zone is where …

PS:
Objection Your Honour, the Prosecutor’s question has been answered by the witness’ opinion, the witness’ explanation is no longer based on facts, it speaks about opinion on the euphotic [zone].

J III:
Now it is like this too, but this is connected with the testimony of Sonny Keraf who is the one who knows, like the Prosecutor said. Technically it was the subordinate, in this case this lady. If this lady is able to explain this so that we later can compare with the testimony of the Expert Witness, but in your knowledge, especially regarding the relation with PTNMR, of course. 

MH:
I am talking facts Sir, because why did we issue this, because I know as an official who should be informed. So I think I am talking facts. 

J III:
Go ahead.

MH:
Good, so what I was saying is that based on the ERA study we can say that whether it can be disposed or not and what parameters should be determined based on the ERA study, and the question if I can...

J III:
The parameters, yes?

PP2:
Key parameters, what you meant by key parameters..

MH:
Yes, in the evaluation results and PTNMR report in the AMDAL and RKL/RPL the most dominant [element] in the tailings is arsenic, secondly mercury and other metals found in there.  So because that is dominant then it is the parameter we must look at, secondly there are two arsenic and mercury and also in the cover [?] there are dangerous and toxic heavy metals. That is why they have become the key to the standards determined in the meantime.
PP2:
Yes, this standard was made not only eh before getting there, the basis for the standard was it made arbitrarily by KLH or based on data, facts or opinion from relevant agencies? 

MH:
Like I have already said that this was based on the discussion of the team established by the Deputy Director of Bapedal which included Bapedal itself, ESDM and PTNMR was also invited at the time. 

PP2:
So the determination of the quality standard parameters was not just arbitrarily determined by KLH or Bapedal? 

MH:
No, but in consultation because it was mandatory to consult with the relevant departments. 

PP2:
Yes, thank you. Then again you have already explained that there has to be a permit for disposing of waste into the sea, or to dispose of waste into the environment and we have heard from the Public Prosecutor who also reiterated that when PTNMR first disposed of tailings into the sea or placed tailings into the sea, was there a permit or not, you replied there was not. What I wish to ask, till when, or do you know when PRNMR mining operation ended?  

MH:
In my knowledge, it was 31st August eh, I forgot the year but it was when our team conducted the monitoring, eh, 2004. 

PP2:
2004 when you were in what position? 

MH:
I was in the position of Deputy of Technical Facilities and inter-departmental team leader as well as a stakeholder in researching whether PTNMR tailings disposal caused pollution.

PP2:
Yes, to the end of PTNMR mining operation, in your knowledge was a permanent permit ever issued regarding tailings disposal into the sea or tailings disposal in the environment or disposal of B3 waste. Was there ever a permit issued by KLH, Madam? 

MH:
There was not and also I need to remind that Mr Ness did write a letter to KLH asking that the ERA be evaluated immediately because he wanted to have a permanent permit. Perhaps I will submit this also to the Judge. 

PP2:
Can you show the PTNMR letter about the permit request? 

PS:
Your Honour, the witness should read what she cannot remember, not to prove what she said, because the witness is the evidence, her explanation is evidence so the witness can use whatever she needs to help her memory, not to prove the charges of the Prosecution with additional documents. Thank you. 

J III:
Your question was about a letter sent, did the letter exist, did you or did you not read that letter? 

MH:
I did Sir.

J III:
The Prosecutor should have that letter, so if the Prosecutor does not have evidence there then the Prosecutor should show whether that was the letter you saw, like that right, so it has not been received yet? 

PP1:
Because we do not have it, we asked her and I think there is nothing wrong if for example the witness wanted to strengthen or confirm her testimony. 

J III:
Of course, I do not say it is wrong because I think that if there is a letter there and if indeed there is a letter there because it is as evidence right, the evidence in this case is there but I am not trying to prevent you showing it, not because I ask whether in there is no letter, and if there is not just say so.

PP2:
So it is not here so because it is not here, I wish to have evidence and facts as well as an explanation from the witness regarding the facts that she really knows. 

PS:
Your Honour…

MH:
May I read? 

PS:
Just a minute Madam Witness, I do not think anyone is preventing the Prosecutor or the witness to read whatever evidence is in the mind of the witness but it is not the authority of the Prosecutor to allow evidence that is not in the file submitted to the court. Only helping her memory because do not forget the stipulations of articles 75 and 79 of the Code of Criminal Procedure that [a document] must be appropriated if it is to be submitted as evidence, therefore so what it is being asked is to hear the testimony of the witness and if the witness cannot remember she reads. 

PP2:
The Defence Counsel is still using interpretation according to the version of the Prosecutor, so I am submitting that this is to arrive at the truth of this letter, as said by the witness that apparently is not in the evidence in our possession.

J III:
Ok, yes there is a regulation that stipulates so, yes, what becomes evidence in court is what is submitted to the court, yes. So [the witness] may be allowed to read but it cannot be used as evidence because for it to become official evidence there has to be authorization for the document to be acquired and to become evidence in the case. 

PP1:
Perhaps it is like that Your Honour.

J III:
Please read the legislation. 

PP2:
I have read it before your Honour. 

J III:
No, what I mean is that it does not happen, what, I have read that regulations… so if the Prosecutor… there is evidence based on validated evidence. So if there is something missing it can be outside of that later you plan what you want to take again from there and ask for it. 

PP2:
So we do not only chase validation of evidence by using evidence that needs to be acquired but evidence that we use based on article 184. There, there is witness testimony, documents etc. 

J III:
This witness testimony, yes, just read it not as evidence yes, let’s try to avoid giving individual interpretations because if we have two lawyers, when it comes to the law we can have four interpretations. 

 [End of recording]
MH:
And not me, usually if there is a draft law, it is discussed among the deputies. So, so far, I have not got it. 

LMPP:
So you do not know, but Isa Karmisa said in this court, before this hearing, that the ERA had been discussed in KLH circles. My question is related to this ERA, more specific and simple.  Is there a legislation stating or even stipulating, including consequences, on ERA? ERA, yes, Ecological Risk Assessment, is there something explicit mentioning ERA? 

MH:
I have said that in the PP on B3 Waste Management, it is clarified that we look at scientific developments. 

LMPP:
Good, so that …

MH:
The second...

LMPP:
You mean that you referred there and that there was no mention of ERA there? 

MH:
Yes, because first, I already said...

LMPP:
Yes, enough, enough, enough...

MH:
There are clear guidelines from other countries. 

LMPP:
So, because in this court there has to be a legal basis... So my question is on  legal basis. Let’s just stick to concrete questions. Is ERA, an abbreviation of Ecological Risk Assessment, mentioned in legislation?

J III:
In our legislation do we or do we not have stipulations for ERA? 

MH:
Not explicitly… 

LMPP:
Good, enough.
MH:
But I referred to it.

J III:
Enough!

LMPP:
Enough, enough, enough. If explicitly it is not there, enough, because you are not a lawmaker yes. Still regarding ERA… 
MH:
Because ERA hahahaha, ok.

LMPP:
Earlier we touched on whether ERA already existed in Indonesia. Freeport was mentioned. But you suddenly said you had forgotten. If I am not mistaken, and please correct me, if I am not mistaken that was your testimony. Now, you are under oath as a witness, please tell this court, do you really not know about the ERA for Freeport?

MH:
I do not know.  But this is what I miss-up…[sic]

LMPP:
Ok.  Enough.  If you do not know therefore there is no testimony, right? 

MH:
Yes.

LMPP:
Yes, ok.

MH:
Wait a minute, may …

LMPP:
The question was, did you, well I started with the oath and if you lie there are consequences. 

J III:
So the question only.  Did you know whether an ERA study has been done by Freeport? 

MH:
I do not know.  That’s why I tried to remember.

J III:
Well, do you know or don’t you?

MH:
So as far as I can remember, Freeport did an environmental audit.  Secondly I forgot, there was a meeting in Bogor regarding ERA ecology.

LMPP:
So…

MH:
I beg your pardon because before I might have forgotten. But, of course, there was a ERA but at the time I was not in a position to supervise that matter. So probably I miss-up [sic].

LMPP:
Your Honour, please I ask again, because I noted during the previous session’s questioning that she did not know, did not remember, now she tries again. My impression is that she knows and that she remembers. In concrete terms, Madam, did you or did you not know whether there ever was a Freeport ERA? 

J III:
Or just word the question like that. Only in definitive terms. In definitive terms, did you or did you not know whether there was a Freeport ERA? Certainty only, right?

MH:
I never read their ERA study. That’s enough. 

LMPP:
You were asked one thing, you answered another. Did you know, I did not ask if you read it, right. 

J III:
No.  Now there is a Freeport ERA study but you did not read it, that’s different. To your knowledge, there is no need to say whether you have read it or not, that’s not needed.  To your knowledge, did you or did you not know whether an ERA study had been applied to Freeport. That’s all. 

MH:
I am uncertain so I cannot answer. 

J III:
Oh she is uncertain.

MH:
Yes.

LMPP:
Uncertain yes. So as an offical you said, as an official I received reports, so I would know, that was your statement. Especially for this one you are uncertain? 

MH:
Because I…

LMPP:
Yes, that’s enough….

MH:
At the time I was not working there.

LMPP:
The question does not have to be because, the answer does not need to be a reason. The question, yes, like that. I just want to remind you, if you are hiding something or lie, there are legal sanctions, that’s all I want to say. 

MH:
Ok, I accept it.

LMPP:
Eh, so regarding the ERA. I go back to the [statement] about the report that you said included fish and fish quality standards.  So the research reports that you explained about, you explained them because you were in the research team. Can this be called research? Because there was not...
J III:
Arsenic levels in the fish and other things  that you said. 

LMPP:
What research was that? What research? No, not yet, I did not ask details. 

MH:
Pollution case and or environmental damage in Buyat Bay, Ratatok, Minahasa Selatan. 

LMPP:
Whose research?

MH:
It was made by some related agencies. And the samples were taken by...

LMPP:
Who did it? Related agencies is not yet clear. Who did the study, what year? 

J III:
It was a team yes. Who was in that team? 

MH:
The team was from one KLH department on instructions from the Menkokesra (Minister of Welfare), the team was established to check on a case of environmental pollution and or damage in Buyat Bay, Ratatotok and Minahasa Selatan, whose membership was KLH, ESDM, DKP, Police, BPPT, then BPPT, DKP, Police, Ministry of Interior Affairs also from  Newmont, there were NGOs,from tertiary education institutions, in this case UNSRAT, there were other members, for details perhaps it can be seen in...

LMPP:
When was that? When was that study? 

MH:
That was in 2004 when... 

LMPP:
Good.  So it was 2004. While the ERA mentioned in the ministerial letter was in 2000. So it was after, yeah, after. So after, yes, so after. I want to ask yeah, that was post factum.  I want to ask, did you know Madam Witness whether there were other studies? Different from the ones you mentioned earlier, the conclusion that you mentioned earlier? 

MH:
What I know is that the study was opposed by UNSRAT but…

LMPP:
Ok, there was UNSRAT.  Who else?

MH:
Then from Mr Ness who submitted his objection and it was replied. 

LMPP:
Ok, from where else?

MH:
From ESDM, also adddressed, and in the end a meeting took place at the Ministry of Welfare and at that time it was agreed that BPPT verify the study results and it was agreed that the study would be accepted. 

LMPP:
So, what you just noted were those in the research team who were not in agreement with the results of the study. 

MH:
I beg your pardon Sir, no technical team is not in agreement because the [study] is conducted together. The Steering Committee was in disagreement and at that time the Director General was Mr Sembiring and from... 

LMPP:
No, no, not me, so he gave it, what’s its name? The lack of agreement or disagreement came from ESDM from what you said there was [disagreement] from UNSRAT and from NMR itself. Only three?

MH:
Yes.

LMPP:
From North Sulawesi’s government?

MH:
From where?  The North Sulawesi local government was not there. There was no objection there. There was nothing in writing, nothing. Because those who objected were represented. UNSRAT attended on the first day.

LMPP:
You said the North Sulawesi government had no objection. There was, there is a letter, it is from the North Sulawesi provincial government and signed by Dr. Ir. Ineke Rumengan, did you know that?

HK3:
Did you read that?

MH:
No. I did not know. I did not read that. 

LMPP:
Boni F. Sompie?

MH:
I have never read it.

LMPP:
So this is the reply from the North Sulawesi provincial government. This is what [the government]  said, it is highlighted here. The data on AS and HG content in the fish still below the quality standards was not responded to when describing the real situation. This is their letter. There is another one. The sample analysis results of fish and sediment in Buyat Bay were still below the threshold, this shows that the [objection] was not responded to adequately. According to my observations. Well this is what… 
HK3:
Ok, let’s say that there were some objections, enough, then please you go ahead and  prove them.

MH:
Yes.  There were objections and because they were [stated] at the meeting of the Welfare ministry the Minister for Research and the Director were asked to verify. The outcome of the verification justified the results of the study conducted. And therefore based on that through a letter from my minister, [the information] was sent to the parties in authority.
LMPP:
Good.  I will continue Your Honour. There is one more thing i wish to verify. In March 2001 what was your position? Did it still include Deputy IV Bapedal?

MH:
Yes, if...

LMPP:
In March 2001?

MH:
March 2001...

LMPP:
Deputy IV Bapedal?

MH:
Not me.  I was deputy Bapedal, I’ll try to remember.

LMPP:
I will remind you that in the Police BAP, 2000 to 2002, this is your CV, as Deputy IV Bapedal and Task Implementation Deputy II Bapedal till 2001, so PLT till 2001, additionally you were Deputy VI Bapedal, this is your CV with the Police?

MH:
Yes, but I do not remember the month, because that is between months so I forget. 

J III:
Yes the year, that is mentioned. 

LMPP:
Good, you said that your subordinate, staff attended the meetings and always reported to you, this is your statement, I want to check first, your subordinate or your staff in Bapedal yes, there are how many names, actually there are 7 names here, but I just want to ask, Edi Sutrisno?  Edi Sutrisno was he your staff or Bapedal staff? 

MH:
I do not know, I do not remember and maybe he was not my direct staff. 

LMPP:
Johny P. Kusumo?

MH:
Johny P. Kusumo, yes right.

LMPP:
Good.  So here we have a letter yes, so that according to  your statement the letter should have been sent to you, they are 7 from Bapedal, they attended the meetings on 29th – 30th  March 2001, connected with, yes, connected with ERA, if this with ERA, then here, among these agencies there was LIPI, there was UI, there was UNPAD, Department of Fisheries and Maritime Affairs, there was ministerial expert staff in Environment, EDSM, Bapedal North Sulawesi, 7 people from Bapedal. These are the minutes of the meeting. 

J III:
2001.

LMPP:
2001, when the Witness was in Bapedal.

MH:
Correct.

LMPP:
That is in accordance with what I confirmed was made by the Police. Here there is an agreement, many apparently agreed, Bapedal did not accept nor reject the ERA study results. ERA, yes it was said, it did not accept nor reject . Your Honour we will show this when it is our turn to disclose the evidence, because here everything is signed.  

J III:
Please straighten your legs Madam.

MH:
Sorry.

J III:
Ok, leave it at this or we will take too long, so what if we then shorten the times?

LMPP:
We  will  make it our evidence. 

J III:
Yes.

LMPP:
Should it be checked with the witness or later... 

J III:
Do you know who wrote that letter? 

MH:
I know.

J III:
You know, it will be submitted to as... you know yes? 

MH:
I know.

LMPP:
So that is the agreement in that meeting, yes. 

MH:
This is not one... that’s why I am tellling you, the agreement was submitted to my minister. Because here there are several details Sir... 

MH:
Good.  Maybe you did not see...

LMPP:
Good, maybe later that will become evidence, in the hearing we will analyse... 

MH:
Yes, good

LMPP:
The court will analyse. So, in conclusion from me there is a question about the thermocline, but I do not want to ask it because that is for the experts, but I want to ask, you said that there is no thermocline. Is this your knowledge or the explanation from somebody else? 

MH:
I submitted the facts written in the joint report of the technical team.

LMPP:
Good.  So it is someone else’s explanation in the report. 

J III:
The team.

LMPP:
Because, of course, you are not a  thermocline expert, right? 

MH:
No.

LMPP:
No.  Enough from me, Your Honour. Thank you.

J III:
Finished?

LMPP:
Enough.

PS:
There is more Sir.

J III:
One?

PS:
More or less.

J III:
Wow.

PS:
Madam Witness, as you said earlier, you often followed these explanations and data in our possession and also you have read the PTNMR RKL/RPL although not all of it. When a company like a mining company puts together a RKL/RPL of course if they do it themselves, is that usual or it only happens with PTNMR? They write the RKL/RPL then submit it to the relevant agencies?

J III:
Do all mining companies do that? 

MH:
In making the AMDAL you mean, or preparing the RKL/RPL?

J III:
To report on  RKL/RPL.

MH:
Yes, reporting RKL/RPL is mandatory for all companies. 

PS:
So they prepare it themselves and then report. After the report, the receiving agencies must analyze the report. Is it correct like that? 

MH:
Yes.

PS:
Good, there is Ministerial Decree No.113/2000 on the obligation to use an accredited laboratory; my question, please bear with me, before I ask, please be calm everybody, I will get to the question, is that an applicable regulation that, is it mandatory to analyse, for example PTNMR prepares a RKL/RPL, using an accredited laboratory?

MH:
May I see, so I can read, nothing wrong, so... 

PS:
No.113 yes, [unclear], Decree by KLH minister, I do not know the date, but I have a background to the question, just a minute, number 113 that in essence there is a laboratory, it is mandatory to use, mandatory to use an accredited laboratory...

J III:
Did you know about this stipulation?

MH:
I know about the stipulation but I have to look up the details...
J III:
But did you know that it existed? 

MH:
Yes.

J III:
Of course she know, she did know.

PS:
Just for your information, no need for details, I did not ask for details. I do not want to ask for details. Did PTNMR as long as it submitted its RKL/RPL report use an accredited laboratory? 

MH:
What I know is that it was done by, what... 

PS:
ALS?

MH:
ALS.

PS:
ALS, correct?  Do you know if it was accredited

MH:
As far as I know it was accredited. 

PS:
And ALS was also in the team, you said it was from the ministry of Welfare, as a laboratory?

MH:
ALS was in it.

PS:
It was involved in the writing, yes. You said much about... 

MH:
Meaning?

PS:
There were results from this study and you said you did the study, that precisely was in 2004, between August and October, correct?

MH:
Yes, as far as I can remember.

PS:
Correct.

MH:
August to October.

PS:
In that study, you were so certain you did the study and talked about the thermocline and explained there, what was your role in the study? 

MH:
I was the team leader in that study. 

PS:
Were you also involved in collecting samples? 

MH:
Certainly not.

PS:
Did you ever dive in the Buyat sea? 

MH:
I did not dive. 

PS:
So what you explained on the screen earlier was a collection of reports from your team, correct? 

MH:
It was the outcome of the report discussion from the team. 

PS:
No, sample collecting the previous reports, we are talking about this data not the discussion, yes. 

MH:
Sample collection, it was done by the sample collection team. 

PS:
Meaning, the sample collection team reported and then you read it? 

MH:
Yes correct.

PS:
And you were not involved in it, and you talked about the thermocline but you were not involved in measuring the thermocline, correct? 

MH:
Yes, because...

PS:
Just to confirm, it says in  procedural law, that a witness who uses the words of someone else is audited [?] ot does not count as a witness, this is what I want to confirm, thank you Your Honour, perhaps there is a colleague who wants...  

OS:
May I add, Your Honour, good Madam Witness as an Indonesian citizen, I know, madam Witness do you know how many seasons there are in Indonesia? 

MH:
Seasons in Indonesia, rainy season and dry season. 

OS:
Well, that would last a year, the rainy season and the dry season in your opinion? 

MH:
I am not an expert...

OS:
Yes, as far as you know, because we as indonesians learn that in primary school so, of course, we do know. 

MH:
Rainy season and dry season.

OS:
Good, so how many months? 

MH:
As far as I know it is 6 months rainy and 6 months dry but in between there is... 

OS:
Yes good, for the certainty of 6 months wet, 6 months rainy yes, and 6 months dry, yes. 

MH:
Yes.

OS:
Good, then I want to ask, I was confused to hear you say that there is a eastern [monsoon] season, what is it, I do not know a eastern season, what does it mean? 

MH:
Yes, in oceanography, later you can ask the experts, but this is what I got in the BAP, a western eastern season [?] at sea, so this is a question for the oceanography experts. 

OS:
Oh, that is just a question but what you know about known seasons, is that there are two seasons, there is no eastern season, to-date I have never heard of it. 

MH:
May I...

OS:
Enough, following question, I think it is enough, following question, so you said that you as a [government]  official in connection with the PTNMR case as a facilitator, like that right, [provide] guidance if there are shortcomings? 

MH:
Yes, in stages there is guidance to the point where it is no longer possible and then, of course, there is enforcement... 

 [unclear]

OS:
Good, then we continue, [it was] said or I saw it in the witness’ BAP, the witness said that page 3 number 7, if I am not mistaken, but in page 3 explicitly and clearly ... the itness has the BAP?

MH:
I’ll have a look...

OS:
Yes, I think the witness remembers in that BAP the witness stated clearly  about points and times when the ERA study was conducted, then it continued until there was an agreement to conduct joint sampling, and till the end the  joint sampling was only done by PTNMR.

MH:
Good.

OS:
In relation to the witness, the witness said that as a government official she also provided guidance, basically, then there were several, yes several explanations from the witness that the obstacles preventing joint sampling were in the BAP and that we can all read them, the reason why the joint sampling did not happen was because PTNMR asked for a postponement as new equipment arrived from Singapore on 6th October 2001, would it not have been better to have complete equipment so that the joint sampling could be really reliable, is it right Madam Witness?

MH:
Correct and...

OS:
Good, that is all I want to ask. Continuing, then on 8th October, you also said here that it was true that PTNMR also said that there was an agreement but that in essence, yes there was a policy from the US government that limited travel of its nationals to Indonesia so that the consultants from PTNMR were unable to attend hence there was a postponement, is your testimony correct Madam Witness, you wrote that.

MH:
I said yes.

OS:
Good, continuing, is there a need....

 [damaged tape]

OS:
It has become unclear because to-date the ERA study has not been approved… now I go back and ask, you said that [unclear[, that the ERA study is it true that it was to be completed in 6 months?

MH:
Correct.

OS:
That represents how many seasons, the 6 months? Because I do not understand about the eastern wind. 

MH:
Because of that 6 months were decided. In August, July, August, September, October, November and December represented yes. 

OS:
So the in between dry season  was represented by July and August and the rainy season yes.

J III:
So in their consideration these were representative.

OS:
Good Sir, then we return to the BAP. Here also the witness explained that page 3 point 1 represented 4 seasons so I am confused, 4 seasons for joint sampling, which is right, 4 seasons or two season? 

MH:
Yes I said it, please ask the Bathymetry Expert Witness.

OS:
Oh so you cannot answer, right? 

MH:
Yes.

OS:
So, if you are so clear there was confusion, also ERA and joint sampling were unclear, isn’t that so? 

MH:
I object.

OS:
Oh if the witness objects it does not matter, I am only putting forwards the facts that you submitted in the BAP, on the one hand 6 months, on the other hand because there was a connection with joint sampling, 4 seasons. Then the witness said in the BAP that PTNMR’s tailings disposal was unclear because till that time the ERA study had not been approved, correct yes? 

MH:
Correct.

OS:
Good, so if it that unclear, where is the precise time the witness and the team [allocated] for 4 seasons which I do not understand, or 6 months or from PTNMR who very clearly stated why it was not yet possible to conduct the joint sampling. Because there were… 
MH:
Good, first we facilitated by having a meeting with the Defendant and then determining the joint sampling, I wish to read what the agreement of the joint sampling said so that sir and madam [?], I do not know their names, can understand what is intended. And the making of the BAP is on the agreement of two sides, between PTNMR and KLH represented by for PTNMR Mr Kadar and for KLH Mr Sudarsono. So I am asking your help to find the BAP so that the items are clearer. 

OS:
Ok I think I understand if regarding… there has to be cooperation, because there have to be two meanings, but my question is …

J III:
This is the question, her answer is that enough for you? 

OS:
Yes, for that it is enough but there is more, may I ask your leave to ask my question? Good I want to ask, the joint sampling did not take place also because the witness said that other than that the bathymetry expert was unable to attend?

MH:
Correct and I said there that there were two objections, one was that in accordance with the agreement the joint sampling had to take place during the western-eastern season in July, August. The second, the bathymetry expert was not  there, then there was another letter to which  we answered please go ahead and do it and he replied also here that PTNMR would report the results to Bapedal but to-date such report has not been received.

 (End of translation)

OS:
Very well.  Do you know that PTNMR had carried out the, let’s call it,  joint sampling although from the witness’ side no one attended or did not do it because there was no bathymetry expert and other issues, do you know it or not, that is sufficient.

MH:
I don’t know.

OS:
Thank you that will be all.  I think that’s it from me, maybe there is more [from my colleagues].

PS:
I would like to clarify the letter with a question, I’ll continue Your Honour.  There is a letter from you refusing to attend, you signed it yourself, you should take a look at it before I ask you a question, please.

J III:
Did you write this letter?

PS:
You may come forward to see it, please bring the letter Ms. Nira.  You may take a look Madam Witness, please show the letter to the Panel.

 [The letter is shown to the Witness]

J III:
This refusal letter, you wrote it?

MH:
I don’t know for sure what kind of a refusal letter is that.

PS:
Yes, unable to attend the agreed meeting at the agreed time for bathymetry.

MH:
Oh so…

J III:
Did you ever write it?  Whose signature is that?

PS:
This lady’s

J III:
Did you ever write the letter, or just bring it here, show it to the Judges.

PS:
Unable to attend at that time.

 [The letter is shown to the Judges]

MH:
However because of a certain issue, we herewith invite you to attend on the 16th, so we agreed the dates of  9th, 10th and 11th however it could not take place because in the letter Mr. Ness reported [submitted] the report on 4th May to Mr. Isa Karmisa.  I remember it well it was Friday, Mr. Isa was abroad and there was no copy for me as Deputy IV of Environmental Law.  While the issue was supposed to be discussed on 9th, 10th and 11th with the department and the local government, and then there was a holiday, on the 7th, and on the 8th we contacted PTNMR to ask whether they had submitted the report.  PTNMR replied that it had already been sent to Mr. Isa.  Afterward they sent another copy to us and we advised them that we would send the data to the sectoral institution, then it would be impossible [to evaluate the report] and therefore we postponed to the 16 May, this is the reason and those facts are written in the summary. 

J III:
So, this is a postponement letter, you ask for a postponement…

MH:
…of time for a meeting.

J III:
For the reason that you mentioned, did you write this letter?

PS:
The letter is dated 9 May 2001.  Now if I follow your previous explanation [correctly], that one of the reason for not being able to conduct the joint sampling was because from your institution somebody was unable to attend, right?

MH:
I think this is a different letter Sir, this is the first time we were going to discuss the ERA. 

J III:
Oh not the joint sampling?

MH:
Not the joint sampling.  My joint sampling letter is where I stated our objection to conducting the sampling in November, there I stated that the agreed joint sampling was [supposed] to take place in July and August, while this was in November.  Secondly we did not have our bathymetry expert at that time, so I thought…
J III:
What if it was done in November?

MH:
Then it would not be in accordance with the joint sampling agreement.  I need to inform everybody present today that the monitoring conducted by PTNMR staff  was done mostly in November, yet what we saw in the ERA is what needed to be corrected. Therefore, if you said there was a joint whatever, there are attachments, they will be completed and I will submit them to the Judge.

J III:
Please do it through the Prosecutor.

PS:
I would like to ask the witness to look at the next evidence.  You said that this letter was meant for ERA study but the letter said it was for bathymetry.

MH:
No, Sir.

PS:
Let me read it so [you can answer] yes or not I read it first.

MH:
What month is it?

PS:
It is November, 20 November 2001, about your letter on the bathymetry …

MH:
The previous one was on 16 March.

PS:
No, I mean this is new evidence.

MH:
This is my letter of 25 November in connection to your letter regarding the bathymetry survey, “please be advised that we are unable to join the survey because the purpose of the bathymetry survey is to take chemical and biological marine data representing the eastern [monsoon] season in June and August.  Therefore doing the survey in November is not accurate.  Secondly, the bathymetry experts who should participate in this survey are unable to join [the survey]”.  I think this is correct.

PS:
No, no, I haven’t asked the question yet. I have just asked whether this was your letter. Other matters come later.  

MH:
I clearly explained about this letter in the BAP.

PS:
No, in the BAP you are not under oath, here you are.  Tell me is this your letter or not?

MH:
True, this is my signature.

PS:
That’s enough, next question. The result of bathymetry survey was signed by Bapedal, Bapedalda that’s government, right?

MH:
This is Bapedalda but the report should have gone to Bapedal.

PS:
I did not ask about the report, this is about the actual [document], we’ll talk about the content later, we always talk about the letter first, right?

MH:
But, this is…

PS:
No, my question is, is this the letter?

MH:
Yes but the joint sampling was between KLH and PTNMR.

PS:
Right.

MH:
Bapedalda.

PS:
I’ll continue Your Honour.  The absence of Central Bapedal or KLH, because of course it was the time where they could not attend at the agreed time. 

MH:
I had two reasons, first the joint sampling should have been in July and August and second that month there was no bathymetry expert, so KLH objected.

PS:
Meaning, whatever the excuse, [KLH] was unable to attend.

MH:
Yes correct.

PS:
I did not ask the reasons, why did you extend your answer to the reasons.  The question was…

MH:
I was not making any excuses, Sir.

PP2:
Interruption Your Honour, the witness has given two reasons, do not separate them.  One because it did not represent the season and two because there was no bathymetry expert.

PS:
That is not my question.

J III:
Please, please, I have read her BAP, so other than disagreeing with the timing being November, there was also no bathymetry expert who could attend, yes something like that. 

MH:
Yes.

PS:
My question is already correct, I didn’t ask what or why they did not attend, I didn’t ask the reasons for not attending but the witness has explained the reasons so question and answer do not meet.

J III:
Actually it’s in the answer, there is no need to interpret, please proceed.

PS:
Fine.  There are several letters that we want to clarify with you.  We have some sort of summaries, what’s its name, an explanation of the sickness afflicting the Buyat people, the mine operation, probably you’d take a look, if you recognize this letter say you do, if you do not say you do not. You are here to give information.

J III:
Have you ever seen this letter?

 [The document is shown to the witness]

J III:
Have you seen that… earthquake that’s why it is shaking.   Have you ever read it or seen it?

MH:
No.

PS:
Never presented it at UNSRAT?

MH:
I did not see this, I do not know this.

PS:
You spoke about terms of reference for joint sampling, are these the terms of reference?

J III:
Have you ever seen this too?

MH:
I think with regard to the joint sampling I…

J III:
Have you seen this or not?

PS:
Fine, Your Honour, please.  You are sure you have never seen this document, right?  Fine, have you ever see this document?

J III:
[She is] somewhat uncertain.

MH:
It is because I want to know if this one is the same as this one

J III:
Oh but the title does say that?

MH:
But I do not want that later it …

J III:
The content is different from the one you have.

PS:
Let’s skip the content first.

J III:
Is it the same or different?

MH:
These two are different Sir, I know this one, this one I don’t know. 

PS:
Fine, the ERA study submitted by PTNMR looks like this, please.

J III:
Did you know there was a PTNMR  ERA study like that?

MH:
Yes correct.

J III:
Actually, you should give it a code so we can…

PS:
We will arrange that Your Honour, there is only one ERA study made by PTNMR.

J III:
Is that all?

PS:
There are still many issues we need to clarify from this witness, [Sir].

J III:
Not yet [then]

PS:
Have you ever seen the 2004 environmental quality monitoring report of Buyat Bay waters, Manado? 

MH:
I’ve never seen it.

PS:
You do not know, yes, have you seen…  You spoke earlier about the results of TCLP test carried out by the governor and his team, did you ever get or see a copy of it?

MH:
I have never seen this, but the report of the meeting between KLH, ESDM and the local government, I have it here.

PS:
Fine, but no, it is not that report, what I am asking is about the physical document itself, have you ever seen it? 

MH:
Yes, I don’t know about this.

PS:
But you do know, right?  What you saw was not this…

MH:
There was a meeting.  I do not know this either.

PS:
You don’t know yes?  I know that in the newspaper you commented on this document during Mr. Nabiel’s time, before he stepped down you commented this report in the newspaper, [you stated] it was not final, right? This is the real report.

MH:
But I never read it or was involved in its preparation so I do not know the content.

PS:
Very well, but this is the team included in your team, right?

MH:
May I inform that the team involved in the making of [this report] was established by KLH ministerial decree so it was not the team…

PS:
Fine, is this the decree?

MH:
This is different Sir, because this team was different from mine. The Technical Team because there were additional members…

PS:
But there was that letter right?

MH:
What letter?

PS:
The letter is the document?

MH:
This letter was amended because in the first decree the police and the department of Internal Affairs were not included and I forgot there were others that were not included, so they were added.

J III:
Was there ever a decree?

MH:
Yes.

PS:
Madam Witness, I’ll show you a letter from PTNMR dated 25th  February 2000.  Please take a look at it, did you ever receive this letter, if yes please read it.  We are just checking on the physical document itself, the content will be debated later in this court between the prosecutor and the lawyers.

J III:
This is not about the content, just look at the letter, did you ever see it?

MH:
I am trying to look at it, let me see, 2000 hmmm, no I never saw it.

PS:
Very well, but there is a receipt mark from KLH here, probably you did not read it right, although there is a KLH signature in receipt here?

MH:
That’s correct.

PS:
Fine, that is enough because there are still many issues to ask, I am just checking.

J III:
have you ever seen that letter?

MH:
Yes I signed it.

PS:
PTNMR ‘s letter then…

J III:
Here’s the problem, if we don’t codify the documents, how are we able to identify whether this letter [or document] has been submitted and admitted as evidence, or at least let the substitute registrar make a note of this letter, so later we…

LMPP:
Very well.

MH:
I will look at it.

PS:
Good, let me just call it out from here, I will mention one by one, letter dated 25th  February 2001 from PTNMR to KLH, do you know this or not, did you ever receive it?

MH:
Let me check it first with …

PS:
Or are you uncertain about it?

MH:
[I am] uncertain.

 [End of recording]

PS:
PTNMR letter, it was on 21, I have mentioned that.  This letter is 26 February 2001 from eh not this one, 26 February, from, that one…

PP2:
Your Honour, please, this is a hearing of evidence for all of us, we request that for the documents presented the content should be mentioned, the [reference] number, what date and whether it was admitted or not…

J III:
Well, actually since the beginning, both the Prosecutor and the Legal Counsel, if you want to submit evidence you should put a code on it.  For instance, from the Defendant, T1, T2, T3, T4, give it a code and from the Prosecution for instance P1, P2, P3, right?  In this way, like I just said, the one confirmed by the Witness, we…

MH:
Don’t know, am confused.

PS:
But then, other than confirming to the witness, there will an adjustment of this evidence.  There are two methods, the physical document with a receipt, but of course we still need need to compare the evidence with…

J III:
No, that’s not the problem, what is being said, inside what, by the Witness but whether [the document] is confirmed by the witness then it will be heard, this is what controls it, that’s the meaning 

MH:
Your Honour…

J III:
And it is recorded in the minutes, that’s the problem right?

PS:
What if we mention the number Your Honour?  The number and the date?

J III:
Well, it would  preferrable to put them all  in a series, those that are confirmed, those known to the witness will all be serialized so my Registrar can record those confirmed, that have already been seen by the Witness, like that. So then it will be to [avoid] having said, having seen 5, then suddenly it becomes 7 or even 8, right?  

PS:
Should we hand over the remaining documents to the bench for examination?

J III:
Next time please collate them first, what would be the documents, so we can call this witness again right?
LMPP:
So, in accordance with your stipulations in the previous hearing, Your Honour, when its turn comes there will be a signed document exhibited in evidence, later …

J III:
My point is, to confirm with the witness, unless we call the witness again, correct, that’s what you were saying in that hearing. Because to call the witness again there has to be another… What? 

PS:
Right Your Honour, your  opinion is correct Your Honour.  We also are interested in cross-examining this written evidence. First yes, when can the witness be called again, for observation also, actually.

J III:
Yes that’s it

PS:
So we’ll call her once again to check this evidence or, worst, or just like that,  if there is a letter from KLH, our copy can be legalized, the one with the witness we will legalize, rather than seeking the truth… 

J III:
The question was not that, the question was did the witness ever see the letter? Right?  Probably the witness has never seen the letter but officially KLH received it. Right?  She did not receive all the letters, right?  So, if the question is, did you ever see this letter or not?  There were some she said she had, but the problem then is whether KLH received them.  I think if the receipt can be submitted, how can it be denied again, right?

PS:
Yes, tomorrow we plan to file a perjury report with the Police, that is what we are planning Your Honour.  So if she says she did not receive it and then we find out that she signed the letter, well that’s a disaster.  So it depends on the witness’ honesty, do you want to explain now? If you do not know just say you do not know.  Finished.

J III:
So let’s consider that later after we make a list of the evidence, given a code, if we consider it that the witness is needed more than once, if we feel that to develop [the testimony] of other witnesses we need to hear the testimony of this witness again or to confront [the evidence] with this witness, we still are open to the possibility of a confrontation. We’ll see how things develop, it could just happen that after having heard other witnesses and their testimony differs from that of this witness, then we can confront the evidence of this witness with another. It can be done, we’ll see how it develops yes. Are we done?

PS:
Very well Your Honour. We will note that this is the decision. Thank you. 

J III:
It is not a decision, a Judge can instruct a witness who has been heard to be heard again and to be called again, to be confronted.

MH:
Fine.

J III:
It is the regulation and procedural law that allows it.

MH:
Fine.  Yes.

J III:
This is because we want to find the material truth, if we summons you again, what is most important is that you stand-by so when it is necessary we may summons you again.

MH:
God willing.

J III:
Are we done?  Enough?

MK:
One more Your Honour, with your permission.  Madam Witness, at the beginning of this hearing, you replied to the question asked by the Panel and the Prosecutor that PTNMR did not have a permit.  Legal basis, legislation?

MH:
Law No. 23, PP No. 19/1994 and after amendment PP No. 18/1999 in conjunction with PP No. 85/1999 on the Management of B3 Waste.  And the other one is a PP on the Control of Marine Pollution.

MK:
Of?

MH:
1999.

MK:
1999.  Law No. 23 also 1997?

MH:
1997.

MK:
1997.  Fine.

J III: 
Wait a minute, let me interrupt you first. It seems that from a previous hearing we had a mining permit, there is a permit to dispose or what was it, to place tailings into the sea.  Which one do you mean by having no permit for the mining operation? That needs to be clarified. 

MK:
That’s why I would like to stress my next question.  Based on the 1993 AMDAL approved by the government, it was stated that the tailings would be placed in the sea and that an operation permits was issued by the Department of Mines based on the AMDAL and RKL/RPL in 1996 and also on  the production of PTNMR in 1996 and also transitional articles of Law No. 23 of 1997 which states that in the 5 years of the transition period the company must adjust its permit, so I think the legal basis from this witness is not in accordance with applicable laws.

J III:
No, that will come later in the conclusions.  What I meant is to confirm that the witness said  that there was no permit. Regarding the permit what was not there?

MK:
Correct.  What permit did the witness mean?

MH:
Yes, it is the permit for the disposal of  B3 waste into the environment.  There must be a  permit from…

J III:
So that’s the missing one? We are done.

MH:
Yes.  Secondly, I would like to clarify Sir, the 5 years meant in the regulations are for the import of B3 waste, because it is forbidden to import B3 waste and the 5 years only apply to existing activities. 

J III:
Well it is different from what is being asked in this hearing. Please if you, what, please do not provoke issues.  The main thing is to answer what you are asked, you don’t say that anymore, it will, what is that… 

MK:
Correct.

J III:
Please proceed, so your question was on the permit, right?

MK:
One last question.

J III:
So, the permit you said they did not have, that is the permit to dispose of B3 waste where? 

MH:
Into the environment.

J III:
Yes, the environment.

MH:
So Law No. 23 states that every disposal of waste into the environment, be it B3 waste or waste …

J III:
PTNMR did not have a permit for that?

MH:
PTNMR did not have a permit.

J III:
Ok. Ok.  Let’s keep it brief.

MK:
Right.  So is there a letter from KLH stating that PTNMR tailings are B3 waste?

MH:
As far as I can remember …

MK:
Yes or not?

MH:
Yes, When I was Director of B3 waste, because this discussion…

MK:
To whom [was the letter addressed], specifically to whom at PTNMR?

MH:
It was to PTNMR and there was correspondence between PTNMR and KLH in terms of permit application, the discussion on the permit. 

MK:
Fine, we will prove it later.

J III:
Please exhibit the evidence later.

MH:
If this is it, we wil present the evidence...

J III:
Yes, so we cooperate, please submit the evidence through the Prosecution.  Are we done?

PP3:
Yes.

PP1:
Your Honour, we have just one more question, only one question Sir.

PS:
We are not done yet Your Honour.

J III:
What, you said you are done? I will give you both a last opportunity. Please

PS:
Madam Witness, after the ERA study was done in 2003, yes in 2003 it was done, sorry. Did KLH ever conduct a study in Buyat in 2003 using the Baruna Jaya vessel?

MH:
Yes correct.

PS:
Did the study state that there is thermocline in Buyat Bay?

MH:
Yes correct.

PS:
If the study stated that there is a thermocline, would you take responsibility for that?

MH:
There is no thermocline under, at layer 82..

PS:
82?

MH:
Layer 82.

PS:
If it is stated in the study that it starts  at a certain depth…

PP1:
Objection.  That is another issues.

PS:
It is a question, asking for clarification.  Before I accuse this witness of perjury, it is better for us to explain it.  If you think it is better to say you do not know, just say you do not know it.  Why do you have to…

J III:
No, that’s not the meaning. Are you sure that in the investigation with the Baruna boat it was concluded that at the depth of 82 meter there was no…

MH:
Thermocline.  Correct.

J III:
Thermocline.  That’s final?

MH:
Yes.

J III:
Let it be, the problem is then…

PS:
Fine.  Did KLH ever send its official study results to PTNMR saying what needed to be fixed.  Did they ever send any letter?

MH:
We already invited …

PS:
My question is, did you or did you not send a letter to PTNMR, [saying] attached is our study. A, b, c, need to be corrected, yes like that.

MH:
There was a letter from us and also a meeting between PTNMR and KLH to discuss the study results and at that time PTNMR commented on the study results.  I can submit that through the Prosecutor.

J III:
They have it, they have it

PS: 
Yes we have it here. Fine. I just want to clarify.  You stated that there is no thermocline while in 2003 your report said there is a  thermocline.  So that the Witness does not take the wrong action.

J III:
Yes, it’s allright, you can show the evidence later  that based on the research from the Baruna vessel apparently there is a  thermocline at a depth of 82 meter.

PS:
Very well.  Thank you.

J III:
Is that all?

PP1:
One more Your Honour.  Madam Witness, you stated that there was an instruction from the Welfare minister to establish a research team.  Were the results in writing? 

MH:
Yes.

PP1:
In writing.

MH:
In writing.

PP1:
The outcome of that activity? Yes? Is it this one?

MH:
Correct.

PP1:
May I show it to you?

MH:
Yes, this is the one.

PP1:
Is that correct?

J III:
Correct.  Done.

PP1:
Yes. You explained the thermocline and benthos and fish results. Were they all included in the research results?

MH:
They were.

PP1:
Included in the research results.  Who made it?

MH:
It was made by the team.

PP1:
By the team. And reported to?

MH:
Reported to the Steering Committee

PS:
May I interrupt Your Honour, is that in the evidence already?  Hold on Madam Witness, we have an objection here, no, wait.

PP1:
Your Honour, what  about the practices applied, that goes for us too.

PS:
 What is this? We do not know what is this Your Honour.

PP1:
There is no regulation limiting when we can present evidence in a hearing. 

J III:
No. This will provoke a debate.  Actually if you have it there, just state that in the evidence there is an issue regarding thermocline etc.  I mean it is not necessary to start a debate in this hearing.

PP1:
Yes.  It is already listed there. 

PS:
Your Honour, before submitting the evidence, my question was, is this evidence from the Prosecution or is it evidence from the witness, the instrument eh, that paper. The book. 

PP1:
I have not finished, I am not done with asking.  Your Honour…

PS:
I object to  the Prosecutor adding evidence that is not listed.  This is because we need to prepare a defence so if the Prosecution received its dossier, studied it, and then submit… …

PP1:
Very well, I will continue with the question Sir.  What was your position in the team?

MH:
Team leader.

PP1:
Leader.  Do you have a report like that?

MH:
I have.

PP1:
You do. Show it to me please.  Please differentiate which one is from the Prosecution and which one is from you.  Allright, you stick on the blue [sticker].  So you have it, now can you please hand it over to me?

MH:
Yes.

PP1:
Yours.  Fine.  Your Honour.  We will show the research result in the hearing and we shall request the Panel to consider this.

PS:
Objection Your Honour.

J III:
Very well. Submit it. Just submit it then the Panel will consider whether it can be used as evidence or not, that’s it.

PP1:
Fine.

J III:
Ok, the Panel will consider whether it can be used or not, yeah.

PS:
Now is this a submission to the Panel or a submission to the Prosecution.  I mean now we are examining the witness.  And the Prosecution submits documentary evidence, is it allowed...

PP1:
I believe the Judge has stated that it may be accepted, it is at the judge’s discretion, the right of the Judge.  Will they consider it or not?  They will consider that. What is important is that we have been given the opportunity to submit the results handed over by the witness and what happens in this hearing you can witness as Defence Counsel and what has been done is “official” in this hearing. 

PS:
Not a matter of...

J III:
Ok, so, yeah. For all this procedural law’s rules of the game apply.  If something is submitted as evidence there is a procedure and that is regulated. I think we can all read the legislation. Therefore this is fine, go ahead, but we need to refer to the law, wheter it can be accepted as evidence from the Prosecution or not, we’ll see about that later.  We will deliberate on it.  Of course the Judges do not want to violate the law, right.  So go ahead.

PS:
Fine Your Honour, please make a note of our objection to the fact that the Prosecutor submitted evidence outside the stipulations of procedural law, that’s our objection. 

J III:
Ok, is that enough?

PP1:
Yes Sir.

J III:
Eh there is this. before the Defendant, yes I will give you the opportunity later yeah.  I want to ask, in the AMDAL the term mercury concentration is used like in tailings, Hg 0.005 ppm, arsenic concentration 0.05 ppm, while in here, it doesn’t use ppm, this one use as measurement…what is the difference, can you please explain the measurement?  Why the Newmont AMDAL uses the term ppm while the parameters here use mg/liter?

MH:
Milligram/liter.

J III:
While in the AMDAL…

MH:
Parts per million.

J III:
Their plan to place the tailings in Buyat Bay waters, mercury was 0.005 ppm.  Why is this different, there is mg and ppm? What does it mean?

MH:
“ppm” is the English version, it is an abbreviation of “parts per million”.

J III:
Is it different from milligram per liter?

MH:
Milligram per liter is the same as ppm Sir.

J III:
Fine, if it is the same than it is not a problem. I just saw it, who knows it could be different.  The term ppm is the same as mg/l.

PS:
Can we ask in what context did the Panel ask about the measurement?  We want to ask in relation to the Panel’s [question], is tailings liquid or solid waste?

J III:
To your knowledge, so far, are tailings categorized as solid or liquid waste?

MH:
The tailings waste is 50-60% solid and the rest is liquid.  We call it sludge or slurry.

J III:
Done?

PS:
It does not answer my question Your Honour, slurry or sludge is it solid or liquid waste?

MH:
It depends on where it is disposed.  If disposed into the sea, like I said, we use milligram/litre, because the water is pushing it, as stated in the AMDAL. If it is in solid form being disposed in… or whether something called solidification takes place then we categorize it as solid waste because it has gone through what is called dewatering.

J III:
So, when disposed of, because pushed by liquid.

LMPP:
Allright Your Honour, just for the record that the information [unclear] or the legal requirement of Article 42 of PP 82, state that slurry, sediment, mud and tailings are solid waste.  Just for your information

MH:
Earlier, I…

J III:
Ok then, we will read the regulations again together, is that already included?  I invite the Defendant to ask or comment the witness statements.  You may ask questions, you may also comment on the testimony. 

RBN:
Thank you.  I just have one point to clarify as a question before I …

J III:
Ask your questions

HS:
[Indonesian translation of RBN’s statement].
RBN Questions

RBN:
I mean, it was a long evaluation process for the ERA and it got to a point that there was a need or a desire to share joint sampling because they wanted to verify the data that Newmont had used as the basis for the ERA originally.  That was one of the main issues, is that correct? 

HS:
[Indonesian translation of RBN’s statement]

MH:
As far as I know, the joint sampling was because there was data that we had proven in accordance to the minutes that I need to explain to this Panel, to make it clearer.

RBN:
Ok.  Now, I agree.  There are a lot of issues out there.  But, one of the questions that I have, is that when we were getting into the [bathemetric] survey, it was agreed originally that LIPI would be the institution and the equipment to go and do that the bathemetric survey, is that correct?

HS:
[Indonesian translation of RBN’s statement].

MH:
I do not remember that, but it can be see it in the minutes.

RBN:
Ok.  Thank you and one of the things that Newmont did was we went and brought in the equipment from the States because LIPI equipment was not functioning and that was one of the main causes of the delay.  We were willing to use LIPI equipment.

HS:
[Indonesian translation of RBN’s statement].

MH:
In our BAP, we have submitted the letters in sequence.

RBN:
I just want to make that as a clarification.  That’s all.

HS:
[Indonesian translation of RBN’s statement].

RBN:
With that I have, it’s been a lengthy testimony and I have a few different conclusions to this.

HS:
[Indonesian translation of RBN’s statement]

RBN:
First of all, I accept the witness’s testimony that the RKL and the RPL data was to be used to develop a risk assessment which was a part of the agreement for the permit.
HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok.  Which are RKL and RPL for seawater and fish contain all four seasons.
HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok.  I also accept the witness’s confirmation that the Minister of Environment issued their permit in July of 2000 and our [inaudible] to perform ERA within 6 months based on RKL, RPL data.
HS:
[Indonesian translation of RBN’s statement].

RBN:
I also accept the testimony that NMR submitted the ERA within the timeframe stipulated in the permit.

HS:
[Indonesian translation of RBN’s statement].

RBN:
I further accept the witness’s testimony that if the ERA showed that there were risk in the parameters in the permit, that this permit’s parameter could be adjusted.

HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok.  But no changes or recommendations were ever advised to Newmont.
HS:
[Indonesian translation of RBN’s statement]

RBN:
But no changes were ever recommended to Newmont.
HS:
[Indonesian translation of RBN’s statement].

RBN:
The one thing that I do reject is the witnesses testimony with regard to thermocline and biota, I think that probably needs to be left to outside expertise.

HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok, however I do accept the witness’ testimony that water quality for Buyat 2000 and 2004 KLH sampling within quality standard.

HS:
[Indonesian translation of RBN’s statement]…

 [End of recording]

RBN:
…PTNMR and PERHAPI by the way.

HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok as far as its goes I accept that we have never received the warning letter from BAPEDAL but we have received letters of recommendation.

HS:
[Indonesian translation of RBN’s statement].

RBN:
Ok also that earlier on PTNMR did show good faith and effort to try to obtain the permit because as earlier testimony we started in 2000 and year 2000 while the law is allowing us to go from 1997 to 2002.

HS:
[Indonesian translation of RBN’s statement]

RBN:
And finally the permit and ERA were withdrawn or cancelled and we had never been notified that we operated without a permit.

HS:
[Indonesian translation of RBN’s statement]

RBN:
Yes thank you.
HS:
[Indonesian translation of RBN’s statement].

J III:
Ok I think that’s done.  So, as I stated earlier, let me reconfirm it here, that because you are one of the witnesses from whom we can obtain most facts, it is possible that at some stage we might need you here again. I think that would be it.  Mr. Prosecutor, so just one witness today?

PP3:
Yes Sir just one witness today.

J III:
Good because we would not have had time for two witnesses.  The Prosecution had already  calculated this witness would take a long time..  And for the next, oh Madam Witness I think you may step down, you may leave, it is enough from you today.

MH:
Thank you.

J III:
Is there any evidence  for submission from the Prosecution? 

PP3:
There is one.

J III:
I already reminded you earlier.

MH:
Yes correct.

J III:
No, no, you said you have returned it now we see it there.

MH:
It was taken and then returned.

J III:
We are worried, like in a previous hearing, that the Court misplaces documents and loses them.  We need to be careful in this matter.

MH:
Thank you.

J III:
Mr. Defendant we have finished this exhausting hearing.  Today we only heard one witness. One week is enough for you to bring the next witness right?  Are we going to stay with what I said, we stay with Friday, confirmed yes?

PS:
Your Honour without intending to [inaudible] after all this time, wouldn’t it be nice if we had… because the condition now is very crowded, it is hot, the projector is very hot, if it is possible a better place could be arranged to present our material because it involves scientific evidence.  This is also difficult Your Honour, because we aim to clarify and clear the case before you

J III:
But that would be ideal, we completely agree on that issue however the obstacle we had it verbally because I do not know if there is anything in writing yet.  So there is a problem with using that building, we need to solve that first.  We already mentioned [the problem] privately.  We are aware that conditions are better and more conducive [to the hearing] in that building.  However, what you said about it being more comfortable, of course we all agree with it but there is a problem so let’s hope we can overcome it. While waiting for developments and if there are no problems to using that building, we will  to go there. 

PS:
What about the day of hearing Your Honour, we haven’t discussed it with the Defendant or is there any other opinion?

J III:
Well yesterday I mooted an idea, just to ask your opinion, what if we move the hearing to Monday.  What is the opinion of the Prosecution and the Defence on moving the day of  the hearing?

LMPP:
Your Honour what if you change the day from Friday to Thursday, so technically [we can coordinate] our arrival and others, so please consider Thursday as our recommendation

J III:
If it is not Friday, what about the opinion from?

PP3:
Day?

J III:
So if it is not Friday, please not in Monday.  If it is possible, Thursday.  So are we going to stay with Friday?

PP3:
It is possible because on Friday a lot of time is taken considering that our Muslim friends need to pray. Probably on another day we would not have such a long break because on Friday and the Friday prayers, the break is too long..  I agree that if possible we switch the day from Friday but it is up to the Judges.

J III:
Actually our idea was Monday but it seems like you want Thursday for arrival plans from Jakarta, what do you think of Thursday, do you have any objection?

PP3:
Thursday?

J III:
Actually, Thursday is the Tondano hearing.

PP3:
We submit one day for consideration, what about on Monday as proposed by the Judges.

J III:
The Legal Counsel is having difficulty to come here on Monday.  Let’s decide to keep the  hearing on Friday.  For the time being we decide the hearing in this court, then if there are any positive developments we will let you know immediately, so we can still plan it here, then if we have positive developments we can move overthere, we’ll see the developments.

PP3:
Or on Thursday Sir, because I consider the break is too long Sir.

J III:
I see.

PP3:
From 11:30 to 13:30 it is  2 hours but I’ll leave it to the Panel.

J III:
Fine as I have stated earlier on Thursday there are many hearings particulary from the Prosecutor Office of Tondano which overlap with the Prosecutor Office of Manado and therefore it is not possible for my panel members to do it because they have other cases.  Therefore we set Friday because on Friday we have no other hearings except PT NMR, right?

LMPP:
What if we increase the hours, for instance on Friday we start at 8, I think we can do it Sir, as the Prosecutor needs a long time. So [from] 9, we can start at 8.

J III:
Or we start at 8, what do you think?

PP3:
I am sorry Sir, we have a prosecutor coming from Tondano.

J III:
Oh from Tondano right, hahaha.

LMPP:
Therefore it is on Thursday oh Friday, as usual.

J III:
Well please try.  The impediment with having it on Thursday comes from the court, but let’s try Friday while we are thinking of the possibilities.  And temporarily we plan to have the hearing here but it is still possible that if we have good news we can use that building again then we will have the hearing there.  So a week from now is the10th right, have you scheduled who will be summonsed on the 10th?

LMPP:
Your Honour, may we know who will be the witness, I mean is this still a secret? And second, whether the witness will be an  expert or a  fact witness ?

PP3:
Probably still fact witness.

J III:
We are still completing the fact witnesses right?

LMPP:
So there will be no expert at the next hearing Sir, still fact witnesses?

J III:
Still fact witnesses.  This is just a guess.  So on the 10th we will proceed with  the hearing of other witnesses, clear? The hearing is now adjourned.

 [The gavel is knocked]
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[The PoJ enters the courtroom.  The press is allowed to take pictures].

HK III:
The court hearing of criminal case No. 284/Pidana Biasa/2005/PN.Manado in the name of the Accused I PT Newmont Minahasa Raya and the Accused II Richard Bruce Ness, is open and it is open to the public
 [The gavel is knocked].

HK III:
To the Accused, can you sit at the front please? Before we continue the trial, are you healthy today?

RBN:
Yes I am.
HS:
Yes, your honour, I am well today.

HK III:
So we can continue the examination of this case, we will continue the examination of the witness.  Mr. prosecutor is the witness present today?

J1:
He is, Sir.

HK III:
He is, so will the Accused please take a seat.
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Dibyo Kuntjoro

J1:
Witness Dibyo Kuntjoro.

 [Witness enters the court]

HK III:
Sir you have been asked to come before the court today as a witness. May we ask you your full name?

DK:
My full name is Engineer Dibyo Kuntjoro.

HK III:
Where were you born?

DK:
I was born in Cepu, on the 11 November 1938

HK III:
What is your religion?

DK:
Islam.

HK III:
What is your job?

DK:
I work for a private company

HK III:
You are retired from the Department of Energy and Natural Mineral Resources, correct?

DK:
Yes, in 1998

HK III:
Where do you live?

DK:
Saguling Street III, No.27, Jakarta

HK III:
Jalan Saguling III No.27, Kelurahan Duren Tiga, Kecamatan Pancoran, Jakarta Selatan ya?

DK:
Yes

HK III:
Are you familiar with the Accused?

DK:
Yes

HK III:
You know him, but you don’t have any particular relationship beyond that?

DK:
No

HK III:
Blood relation or something of that nature?

DK:
No

HK III:
Your testimony will be heard as a witness but first you will be sworn in according to your religion, Islam right? Are you ready?

DK:
I am ready.

HK III:
Please stand.

 [Witness takes the oath]

HK III:
Witness, you already know of PT NMR?

DK:
Yes I do

HK III:
When did you first become familiar with PT NMR?

DK:
It was from 1993

HK III:
In 1993, in the preparation of PT NMR’s AMDAL, you were involved in that?

DK:
Yes I was involved 

HK III:
In what role did you work at that time?

DK:
At that time my position was with the Department of Mining & Energy, I was the Head of the AMDAL commission, at the central Department for Mining and Energy.

HK III:
Can you explain to us the nature of the AMDAL document, what was it actually and what did it mean?

DK:
OK, an AMDAL document is an agreement between the government and a business concerning the environmental feasibility of their business, so in terms of their operations or their mining operations, the AMDAL is making an agreement, for environmental feasibility, between the government and a business.

HK III:
Must all mining businesses carry out an AMDAL?

DK:
Not all, it depends on their size

HK III:
A business [operation] such as PT NMR would need one?

DK:
Yes.

HK III:
When a business already has an AMDAL, is it then automatic that the business can…

DK:
After obtaining an AMDAL, they cannot automatically carry out their operations; the AMDAL is in addition to their business licence, so it is kind of a supplementary licence.

HK III:
So once they have a operation permit, only then can they begin operations?

DK:
[Yes] They can

HK III:
According to your knowledge, did PT NMR already obtain this licence?

DK:
According to my knowledge, after the AMDAL was granted, it would have asked the General Director of Mining, it would have requested a business licence because it is actually what they required and I think it had already been given. So in essence, in mining terms, it is the authority to operate the mining.

HK III:
I see, so they could already begin operations?

DK:
Yes

HK III:
Did there exist in the AMDAL that you took part in, any specifications, or was it mentioned there, where does the tailings waste from PT MNR was to be deposited, whether into the sea or the ground, was that also contained in the AMDAL?

DK:
That was also in the AMDAL, that kind of waste could go into the sea or the ground

HK III:
Oh, so at that stage, both alternatives were available?

DK:
Yes, there were two alternatives

HK III:
Later they determined that…

DK:
[It was being] Proposed. Yes. The proposal in the AMDAL by the company was for the waste to go into the sea.

HK III:
Who decided whether it was better to dispose of the waste into the sea or the earth, where did that decision come from?

DK:
The decision for it to go into the sea was proposed by the executives of PT NMR, whereas it was the technical team from the AMDAL commission itself who evaluated the suitability of that preference, so it was actually the results of the evaluation that determined that it should be disposed in the sea.

HK III:
It was like that then?

DK:
Yes

HK III:
Did the business licence that was arranged also consider/refer to the AMDAL?

DK:
Yes, that is correct.

HK III:
Do you have any experience in relation to tailings? What is tailings?

DK:
So tailings is all kinds of things Sir, but what I [muffled] in relation to PT NMR is that their tailings was the by-product of processing, the texture of which was similar to sand.

HK III:
What was it like?

DK:
Yes, it was like sand Sir, so it had the texture of fine sand and that is what PT NMR produced. To my knowledge, according to the research done, that particular waste product is not B3 or a dangerous substance.

HK III:
I am not talking about B3 or dangerous substances yet…

DK:
[I am] Sorry

HK III:
Concerning the specifications within the AMDAL, does it specify whether the waste produced by a company can be disposed of in its current form of whether it must be treated first, before being disposed of, was this specified in the AMDAL?

DK:
Yes, that was specified explicitly, I think Sir that before it was disposed of, it had to be environmentally suitable to ensure it wasn’t a dangerous substance and didn’t damage the environment, so it had to be processed to remove toxins and poisons.

HK III:
So within the ADMAL, were the specific limits of arsenic or mercury set as far as you remember?

DK:
I don’t remember

HK III:
You don’t remember the limits, but the limits were there, yes?

DK:
Yes they were

HK III:
It was anticipated the waste or tailings that would be disposed of would be of a particular amount …

DK:
Yes

HK III:
Were the measurements pm or mg used?

DK:
Yes, ppm

HK III:
Yesterday I asked that, was it included there?

DK:
Yes it was

HK III:
So in the AMDAL, the amounts were anticipated, this was a prediction by the AMDAL?

DK:
Yes.

HK III:
So it predicted that in the future, the tailings that was disposed of, would have a particular amount of arsenic, if that was what was decided in the AMDAL, that means that would reflect that actual amounts to be disposed.

DK:
Yes that it right

HK III:
How would one get around that?

DK:
They would have to…

HK III:
If I planned to dispose of a particular amount of arsenic but it turned out in practice to be more than that, what would happen?

DK:
That would be the responsibility of the Director General of Mining, the company would have to be closed and improve its processing to fulfil what had already been specified in accordance with the environmental monitoring that had been agreed upon.

HK III:
When you yourself were at ESDM, when you still worked at ESDM, after PT NMR began operations, did you ever monitor the tailings from PT NMR, did it exceed what had been predicted in the AMDAL or not, did you ever check?

DK:
We didn’t, because that was done by the Mining Inspector

HK III:
Oh really, so you never had the capacity to carry out an investigation. Now, concerning what is called termosiklin? Yesterday we had another witness in relation to this dumping of waste who said that it was essential that termosiklin be located. Do you know what termosiklin is?

DK:
Termoklin.

HK III:
Oh yes, termoklin. What is termosiklin anyway, oh yes, it is a type of medicine I think, an antibiotic. So, the term is termoklin, what is that, can you clarify?

DK:
Termoklin is an area where there is a difference in the sea, there is a large difference of temperature in a particular area, that is all, it is a difference in temperature in a particular area in the ocean.

HK III:
At that time, you read the AMDAL didn’t you, you checked through it?

DK:
I didn’t really read it because…

HK III:
In the AMDAL, was there something about PT NMR discharging waste into the termoklin or not?

DK:
Under the termoklin.

HK III:
Under the termoklin?

DK:
Under the Termoklin.

HK III:
At that time had it already been investigated in Pantai Buyat, that the termoklin existed at a particular depth?

DK:
Yes it already had Sir, to conform to the ADMAL, if I am not wrong, it was written that the termoklin in the Buyat area was between 50 and 100 metres.

HK III:
I see, so that was included also in the AMDAL

DK:
Yes it was

HK III:
But if I then ask you if it is correct or not that at that depth there really was termoklin, you yourself never dived down to see it did you?

DK:
No, never

HK III:
Was there also in the AMDAL any mention of what I asked you before, that before the tailings or waste was dumped, it had to be treated, can you tell us about the system of treating the mining waste?

DK:
Yes, as far as I know, the waste was treated before being dumped, the most important part was the detoxification, so that no poision could slip out, or to ensure no poisonous effects…

HK III:
Was there also mention of a proposal as to the system of detoxification that would be used by PT NMR? How was this proposed within the AMDAL?

DK:
Ok, so they used a system or substance…

HK III:
Was anything said about IPAL there? Do you know IPAL?

DK:
Yes I know, an installation for final processing…

HK III:
Was anything like that mentioned in the AMDAL?

DK:
The AMDAL…

HK III:
Was it mentioned or not?

DK:
No

HK III:
So basically, there was such and such amount of waste, such and such amount of arsenic, estimates of that nature?

DK:
Yes

HK III:
But what was the system like to determine the levels of poison, what was used, the actual means wasn’t mentioned in the AMDAL?

DK:
There were two actually, but I forget, I only remember detoxification, but the other one I forget, something to reduce the heavy metals, but I forget, there were two.

HK III:
Not ‘Ferry Sulfat’? Was it Ferry Sulfat? (NOTE: I don’t know how this translates, maybe Iron Sulphate?)

DK:
I don’t known

HK III:
You don not know

HK II:
When the AMDAL was put forward by PT NMR, you also acted as an assessor. You also had the position of central assessor?

DK:
Yes

HK II:
From the head office?

DK:
Yes

HK II:
Who else examined, presented and took part in discussing the AMDAL with PT NMR

DK:
When there were presentations and the like, if you mean the actual people present from the executive I completely forget, but those who were present as assessing members, I don’t know precisely but there were a lot of them Sir

HK II:
There were a lot right?

DK:
There were a lot, including the Agency for Environmental Impact Control and the Ministry of the Environment.

HK II:
When did that take place?

DK:
I forget Sir

HK II:
You forget. And what was the result of that evaluation?

DK:
The results from the commission were that it was suitable to be implemented…

HK II:
Suitable to be implemented?

DK:
Environmentally

HK II:
Suitable to be implemented yes?

DK:
Yes

HK II:
When the AMDAL was put forward, it was discussed by the commission who said that the AMDAL put forward by PT NMR was suitable to be…

DK:
Implemented.

HK II:
Implemented, continued, operated, produced, that kind of thing yes?

DK:
Yes

HK II:
PT NMR sure, but in terms of the AMDAL that was put forward by PT NMR with the results of processed waste, did this conform with the AMDAL or what were the results of the waste disposed by PT NMR?

DK:
Yes, that no longer concerned us Sir, it was up to the Mining Inspector

HK II:
You don’t know then. Ok, concerning the tailings that was put beneath the sea, approximately how much was that (NOTE: not sure if this is the amount of tailings or the specific depth at which it was placed), according to PT NMR?

DK:
I forget.

HK II:
You don’t know. But in the AMDAL that was already defined

DK:
It’s just that I don’t remember

HK II:
What do you mean?

DK:
I don’t remember right now.

HK II:
So you don’t remember if the depth was 82, whereas you already stated to the Investigating Officer that it was at a depth of 82 below the surface, what do you say about that?

DK:
As with my answer to your Honour, that is deep enough for the tailings to be retained below, so that it wouldn’t come to the surface again because of its weight: its weight, aided by the termoklin. Even if the termoklin wasn’t there, it is already heavy enough to ensure the tailings remains below the surface.

HK II:
So according to your logic, in your opinion, there would be no problem would there?

DK:
Yes

HK II:
Enough

HK III:
We now allow the Prosecutor to ask its questions

J1:
Thank you oh Respected Court, Witness, at that time you were the AMDAL assessor…

DK:
Yes

J1:
According to your testimony, is this the AMDAL document?

DK:
Yes

J1:
You can look

HK III:
The AMDAL is shaped like a book yes, Witness?

DK:
Yes

HK III:
Shaped like a book yes?

DK:
Yes shaped like a book

HK III:
It’s thick isn’t it

DK:
Yes

HK III:
Please see if this is the AMDAL from PT NMR

DK:
Yes it is

J1:
Witness, earlier you said that in making the AMDAL, it mentioned the levels of heavy metals that could be present in the tailings for it to be disposed into the sea, the AMDAL document mentioned that?

DK:
Yes

J1:
Can you look to where this is actually stated, the requirements for the tailings that would be disposed, dumped into…

DK:
Teluk Buyat

J1:
Sea

PS:
Your honours, we think that the Prosecutor is not ready with his questions if he directs the witness to find things for himself, if the court has finished with its questions and if we continue to question him in the same manner, everything in the AMDAL [muffled]

HK III:
No, actually there is a table of contents in the AMDAL, so it should be quite easy to find it.

J1:
Look, earlier he already mentioned that it was in the AMDAL document, it is not that we are unprepared, but because the witness already said it was in the AMDAL document, and he also said earlier that he was the AMDAL investigator, and I asked him to show me where, so that we know the tailings requirements for the importance of this case, what is the truth and what isn’t the truth, we give the witness the freedom to…

HK III:
No, what I mean is, if you can find it as quickly as possible, then find it, so that we don’t drag this on.

DK:
So, in the table…

HK III:
It is there right?

DK:
Table 3 and 5 and 36 here, in this table we compare it with the standard, so the government standard fulfils the requirements.

HK III:
So that is taken from government standards, that table?

DK:
This table contains the results, so here is tailings, what is tailings [muffled], what is its composition, we must have a particular composition of tailings that is disposed, whether it is in accordance with the government standards, the standard being that of the Statement from the Minister of Environment.

HK III:
The Statement from the Minister of Environment?

DK:
Yes, so there is a standard, just like if you want to make a car, as long as it conforms to the government standards it is ok

J1:
It is already mentioned in there right…

HK III:
But if we look at the testimony of Sigfried Lesiasel, he mentions the amount of mercury in the AMDAL is 0.005 ppm which I asked about, the measurement is ppm, whereas here it is milligrams per litre, also arsenic is 0.5, this is mentioned in the AMDAL, so is this testimony correct or not, it may have been a bit hard to find, but is it really located in there, we have already heard from Sigfried haven’t we?

J1:
Yes we already have

HK III:
It is mentioned there that in the AMDAL document the amount of heavy metals mercury and arsenic in the tailings that was intended to be dumped in Teluk Buyat is mercury 0.005 ppm and arsenic 0.05 ppm, now is that what is contained there?

DK:
In here?

HK III:
We were also missing this yesterday when it was asked where in the AMDAL it mentioned those those levels

J1:
But [to witness] you examined that, it was you who investigated this at that time wasn’t it?

DK:
This?

J1:
Yes

DK:
This? I haven’t read this but in the presentation that I participated in it was included.

J1:
Oh…So

DK:
The essence of it

J1:
In the presentation you attended?

DK:
Yes, because I chaired the presentation

J1:
You chaired the presentation? You…

DK:
I was the head of the committee

HK III:
Have a look Sir at table 6, minus 3, page 6, minus 8, the AMDAL document mentions it inside, if the Witness is having trouble can somebody help him…

DK:
6 what?

HK III:
Table 6 minus 3 where is that? Page 6 minus 28, in the AMDAL document? I am helping but it seems hard to find it in here. Page 6 minus 28, what does this mean from Sigfried’s testimony?

DK:
Yes, so it is like this Sir, it is here, I [muffled] see what you were asking, it is actually here, so if this is the explanation, there are 1,2,3,4 columns, in column 2, it says [muffled] tailings before it is processed [muffled/bbm] then tailings after processing, then in the 4th column the standard for waste, so this…

J1:
If the bench wishes to have a look please do

HK III:
Let us see whether it is really written here that the mercury content before being dumped to Teluk Buyat is 0.005 ppm

J1:
Quicksilver

HK III:
O yes, quicksilver

DK:
Quicksilver yes, so all the standard requirements for waste are here.

HK III:
Good, ok

 [inaudible]

HK III:
The quicksilver, where is the arsenic, the arsenic?

DK:
Arsenic, here is the arsenic

J1:
So these were the estimates at the time the AMDAL was created?

DK:
Yes

J1:
Yes, looking at whether is was complied by the Head of the Ministry of Environment, so that it was still under…

 [taping stopped]

DK:
…and in that way the AMDAL was granted

J1:
Sir

HK III:
Continue the questioning

J1:
Ok, Witness, earlier you mentioned that in the AMDAL it mentioned that the disposal of waste from PT NMR would be into the sea, or there were two alternatives, it could also be placed in the ground, it could be outside, both of these concerned disposal into the environment?

DK:
Yes

J1:
Yes, I am asking is that what was agreed to in the AMDAL…

DK:
Yes

J1:
Concerning what was mentioned earlier, it is possible to simply dump waste directly into the environment?

DK:
It is, because after the environmental feasibility has been consented to, there is a business licence, so the operation can be carried out because the AMDAL has already been agreed to.

J1:
Already ratified?

DK:
Yes, so it is allowed

J1:
Allowed?

DK:
Allowed

J1:
If there are laws that specify that there must be an AMDAL licence for waste disposal does this mean a company need only follow the AMDAL or also other guidelines?

DK:
In my opinion, and I am sorry but this is only my personal opinion, the AMDAL is the agreement [muffled] and for the government and the business so that is an already formed agreement according to me this means that no further licence, I definitely think this means that no further licence is required.

HK III:
Later refer that to an expert witness as according to him he is not certain of what he just said.

J1:
Ok, now my colleague will continue.

J3:
Yes thank you your honours, continuing with the questioning, you said that you knew PT NMR, where is that business located?

DK:
PT NMR was in Messel, as far as I knew it was in Messel.

J3:
In what district is that?

DK:
In North Sulawesi, I forget the district, but I remember Messel is in…

J3:
In North Sulawesi, yes

DK:
Yes

J3:
Yes, that is a mining business isn’t it Sir

DK:
Yes

J3:
A mining company in which field?

DK:
Gold mining

J3:
Gold mining yes, ok thank you, now we move to the problem of the AMDAL, it was said before that you already explained your understanding of the AMDAL itself, now we want to know what purpose does the AMDAL serve?

DK:
Ok so the purpose of that AMDAL I still remember is required under Law No.51 of 1993, where it states that all activities that create a big impact must prepare or put forward an AMDAL study.

J3:
What purpose does it serve?

DK:
Its use is that, because it is an environmental analysis, it is a study of environmental feasibility for mining activities, whether the mine can operate within the environment.

J3:
At that time your were the team head were you not, the head of the assessment team?

DK:
The day-to-day head

J3:
Day-to-day head?

DK:
The day-to-day head of the commission

J3:
The AMDAL commission

DK:
The AMDAL commission

J3:
The AMDAL commission for PT MNR yes Sir, may I first ask before moving to the problem of authority, did the executive, by members of PT NMR, put the AMDAL forward?

DK:
Yes, that is correct.

J3:
And then presented in front of the AMDAL commission

DK:
Yes correct

J3:
Yes correct, like you explained earlier you yourself didn’t read the PT NMR AMDAL document fully and only made determinations when the company executives did their presentation…

PS:
Objection, your honour, that is not a true record of the witness testimony, it was not ‘only’, the word ‘only’ wasn’t’ there, we ask that the witness not be led.

HK III:
Please stick to questions, sustained.

J3:
Sure, we will try again, so based on the presentation of the executives, how could the decision of the AMDAL commission be taken at the time of the assessment of the PT NMR AMDAL, so that the PT NMR AMDAL could be consented to? How could you, based on the presentation, rather than reading the document, as well as not conducting direct research come to the conclusion that the AMDAL should be consented to?

DK:
Thank you, it was like this. In the AMDAL commission alone, there is what is called a technical team, that technical team has the responsibility of evaluating feasibility in a technical manner for the AMDAL study, to determine whether it would be good or bad if it were disposed of into the sea or on land. Most of those who make assessments, myself, my organisation, where the environmental and technological bureau is located, evaluate the administrative suitability. So those who decided to agree or not on the technical matters, were the technical team. So that from all the members from a number of agencies, as well as those whose names were written down on paper, they also agreed. Agreement came from those members, all members.

J3:
Yes, you said that you evaluated from an administrative perspective, please clarify this for us, what do you mean about evaluating AMDAL administratively?

DK:
From an administrative perspective, it is like this, a business already has an operating licence, located in Indonesia. So that if there is a foreign company that is not based in Indonesia, it is the same, because that was PT NMR, which was already located in Indonesia and that is the important thing. Then, it had already finished exploration, so it already had an exploration licence, so it also had authority from mining that it could carry out exploration, so it looked for gold, found it, thought, well I will mine here, but if it wanted to mine, it had to wait, AMDAL first, arrange the AMDAL first, it was like that Sir, so the administration determines whether there is already a licence and if for example, there isn’t then, well they can’t make an AMDAL.

HK III:
After that the licence you mentioned?

DK:
Yes, after that it was agreed to let it exploit, so that it could carry out what had been planned.

J3:
Yes, before you also mentioned that there was a division or a technical team of AMDAL assessors, you alone evaluated from an administrative perspective, but actually within the AMDAL commission, how many teams were formed to evaluate the AMDAL put forward by the company?

DK:
It is like this, as far as I remember, there were three, not teams, as far as teams, only a technical team, in terms of the AMDAL commission there were just permanent and temporary members.

J3:
What do you mean by that, temporary and permanent members?

DK:
Permanent members are government agencies usually, particularly those involved in that kind of area, but they are all generally listed as government agencies. Non-permanent members are usually from Indonesian State Owned Enterprises but there are also a few maybe from NGOs, those are the temporary members. There are also a few experts; like the experts who will later be called. They also serve as temporary members, then the technical team is formed by itself, that is just the technical team, so there are just three groups.

J3:
Now to your testimony before, that if the AMDAL was agreed to, this is the licence?

DK:
Yes, the environmental feasibility licence.

J3:
The environmental feasibility licence?

DK:
Yes, so that is the AMDAL, if there is no exploitation licence, there can be no operation, that could not be done, so the licence is given to exploit, so for example there is a study as to whether it is environmentally feasible or not, and only then is the permission to exploit granted. The business can then do what they had planned. 

J3:
Who has the authority to give an exploitation license?

DK:
The Director General of Mining on behalf of the Minister of Mining

J3:
On behalf of the Minister of Mining yes, do you know when that was issued for PT NR?

DK:
I am sorry I forget

J3:
You forget, yes, if you forget when, was permission ever given?

DK:
It must have been

J3:
That you know of?

DK:
It must have been, if not, there is no way they would have operated.

J3:
That ought to be the case right, yes. So once the operations are under way, then there is the RKL and RPL, what are they exactly? Did you know of and have competence in relation to those?

DK:
The RKL and RPL are plans for operation and monitoring, we didn’t have the competence to overlook that because that was the responsibility of the Mining Inspector, who operated under the General Directorate for Mining.

J3:
So that came within the jurisdiction of the…

DK:
The Mining Inspector

J3:
The Mining Inspector right Sir, that means you didn’t know, in a detailed fashion, about the RKL or RPL?

DK:
Their implementation

J3:
What is the implementation, as far as you know of RKL/RPL?

DK:
So the RKL/RPL takes place after the company begins their operations, while conducting operations, the environmental effect is monitored, to see how it conforms with what was planned, for example the quality of sea water, fish, if things are still up to standard, then the tailings, before it is dumped, must be analysed first, to see if it matches with the results anticipated, if it doesn’t it must be fixed, its implementation, until it meets the specifications of the AMDAL.  So they see whether things are up to scratch, that is what they monitor, to how it is being managed, how it is interacting with the environment, the mining conditions, after mining, what can be reclaimed, plans are made like that.

J3:
Yes, it is like this, there is the AMDAL, there is commission that evaluates it, after the exploitation is under way, an RKL/RPL is produced which is an inseparable part of the AMDAL but it is assessed by a different group, how can this be, can there really be effective continuity if this is the case or would you actually have the right to assess the RKL/RPL?

HK III:
I think it has already been said that the RKL/RPL is not his competence, don’t go back and forth over that, it can be asked elsewhere.

J3:
So is it still the case that the RKL/RPL, although it was somebody else’s authority, was it still also connected to the commission’s assessment team for the PT NMR AMDAL?

DK:
That could be the case [muffled] because the technical team itself has among its members the Mining Inspector, so there is definitely continuity there, within the technical team which consented to the AMDAL, in effect the person who signed off on the AMDAL, was the Mining Inspector.

J3:
Yes, concerning the question of my colleague earlier concerning the licence for dumping or relocating of the tailings. You answered and that is your opinion that it formed one unified licence for exploi…

DK:
Exploitation.

J3:
Exploitation, yes Sir, yes, is it only the exploitation licence that is needed for activities within the framework of exploitation?

DK:
Yes that is all except where other agencies are involved, for example trucks, using trucks along the public roads, that Sir is different, if roads are used. However if it is just exploitation then that is definitely a licence to conduct mining comprehensively, concerning all aspects of exploitation, including disposing of tailings, everything, transportation, but if one needs to leave the area, maybe he would need a license from another agency, maybe yes, but that is the only case, when going from one zone to another, that is it.

J3:
Yes, so you know where PT NMR dumped its tailings?

DK:
Yes, as was already asked by the Judge, that was 82 metres below sea level, that has already been said to the Judge.

J3:
Beneath the ocean, what I mean is the place Sir, Was it Teluk Buyat?

DK:
Yes, in Teluk Buyat

J3:
Yes, in Teluk Buyat you also clarified, concerning tailings, and its elements, the elements contained within the tailings. Looking at the composition of the tailings, there is arsenic, mercury, cyanide, which have elements which have an important impact on the environment, earlier you mentioned that there is a process of detoxification, are those elements mentioned the ones detoxified?

DK:
So the detoxification takes out cyanide, because that is poisonous, the poison that must be detoxified is cyanide

J3:
Only cyanide?

DK:
Yes, concerning the others, arsenic and the like are reduced, before you mentioned iron sulphate, reducing heavy metals like arsenic, mercury and others they are reduced so that it contains less than the limits set by the Minister’s Statement I spoke of earlier.

J3:
Yes, concerning the dumping of tailings in the sea, has PT NMR ever had experience with something like that in Indonesia before?

DK:
No never

J3:
Not yet, meaning that at that time, the assessment team for the AMDAL worked hard, because this was a new technology?

DK:
Correct Sir

J3:
Yes correct, but what we also want to know from the decision of the assessment team at that time, upon what did the AMDAL base its thinking when it agreed to one of proposals while there was still another alternative offered by the company executives, disposing of the waste into the sea or on land, based on what thoughts did the AMDAL commission agree to dispose of the tailings in the sea?

DK:
Yes, thank you, so that thinking wasn’t our thinking, that was the thinking that was proposed by the executives, that made a comparison between sea and land and in that study they proposed the sea, the reason being because if it was placed in the ground, they were worried there would be an earthquake or something of that nature and if the tailings was there it could spill out and be very dangerous for the villages of Messel or Buyat, spilling from the tailings dam or basin in an area where there are so many farmers. If we had to disturb the land of the farmers, the land there is active and if we placed the dam there we would have to move some of the local population, so those are the things that occupied our minds at that time. If we put the tailings in the sea, as long as there was no longer any B3, that is dangerous elements, I think from the physical perspective it was a very attractive option, and also if it was on land it would clearly intrude on the local community’s needs.

J3:
Do you mean, please clarify, do you mean that if it was placed in the sea, there would no longer be, that is the waste would would lose its B3 waste qualities, what do you mean by this?

DK:
If placed in the sea, that waste, firstly is no longer is poisonous so we aren’t throwing out poison, secondly, as long as it is deep enough not to float up, if not it would be a problem, the point is it has been processed, firstly the sand-like substance doesn’t contain air, the air is pushed out, so that it is heavy and sinks to the bottom, so it is not likely that it will come up and everything will spill out, floating to the top, it just sits on the bottom. That is what we expected.

J3:
Do you mean that by being putting it in the sea, that alone would cause it to lose it poisonous attributes?

DK:
No, so, sorry Sir, there has already been detoxification you see…

J3:
No, after that process, because after that process, according to your testimony today, the basis of the thinking or the decision to dump the material into the land or the sea, you mentioned that if it were put in the sea, the poisonous attributes, the B3, the poisons contained in B3 would quickly disappear.

DK:
That’s not correct Sir, I don’t think that is correct.

HK III:
That is not a correct summary; I don’t think he ever said it like that.

J3:
Oh yes, fine, there could be a few errors because of the heat, fine we will continue with the next question. Concerning the dumping or placing of tailings in Teluk Buyat, in relation to what you said earlier, if it was disposed in the land it would cause many problems, do you mean that if it was dumped in the sea there would be no problems or merely that less problems would be faced.

DK:
Yes, right, I think that if it was on land the environmental problems would be greater, population relocation, the possibility of spill if there was an earthquake would be greater, even causing a national disaster, but if it was put in the sea this would not be the case, but if we look at if from a risk perspective, the risk in the sea would definitely be less than on land, that was the consideration.

J3:
But hang on, it shouldn’t matter if there was an earthquake if the tailings was already processed like you said to ensure it no longer contained dangerous elements, surely it wouldn’t matter would it?

DK:
I don’t know, I don’t understand the question.

J3:
Sure, maybe for now, that is enough from me.

J4:
Sure, thank you, just one question from us, earlier the bench asked about tailings and your answer was that it is a number of things, that it is the left over product of processing which now has a similar form to granules of sand, is that correct?

DK:
Yes that is correct.

J4:
What we would like to ask is that there are a number of different types of tailings aren’t there?

DK:
It depends on the type of mining, if the product is coal, the tailings is different, it is also different if the product is iron, nickel or bauxite, all produce a different result.

J4:
Following on from that, the tailings produced by PT NMR and dumped into the Buyat Sea, what type was that then?

DK:
The same as in the case of Freeport, whose by-product was like sand, just like natural sand, so that the cyanide content was so small that it was still below the standards set out by the Regulations of the Minister of Environment, which stated the amount of cyanide that can be put into the environment, it was the same for cyanide, arsenic, mercury or quicksilver, with all of their contents complying with the Minister’s Statement No.02 which I read out, meaning it was suitable to be put into the environment.

J4:
Thank you, that is enough from us.

HK III:
All right, now should we ask the Legal Counsel for the 2nd or 1st defendant to begin (first)?

LMPP:
The 1st Defendant first, it has the right to go first.

HK III:
That wasn’t the case yesterday was it?

LMPP:
We acceded that right to another.

HK III:
Go ahead.

LMPP:
Thank you, actually the earlier testimony was presented by the Prosecutor, so you were called by the Prosecutor…

DK:
Yes

LMPP:
Your earlier testimony that you presented to this court was clear enough, but we just have a couple of questions in relation to what you presented, to clarify or build on your statements. Earlier you…

[Recording is stopped]

LMPP:
And you were in charge of the day-to-day activities. I want to just ask a little about how seriously the commission took the processing of the AMDAL. We want to ensure this court is crystal clear on the seriousness of the process, that this is clear to the Bench.

DK:
Sure, thank you

LMPP:
I haven’t actually asked a question yet.

DK:
Oh, not yet, sure.

LMPP:
To keep it simple firstly, once it is put forward by the executive, then evaluated like you explained earlier, how long does the process take from start to finish?

DK:
It can take a short time or a long time, between 3 months and 1 year.

LMPP:
I see

DK:
It depends on the documents to be studied. If there is a lot to be fixed up, it can take a long time.

LMPP:
In the case of PT NMR, do you remember how long the evaluation took?

DK:
Sorry, I don’t remember anymore.

LMPP:
Oh, you don’t remember anymore, I will continue concerning what you said about the three components of the commission, the permanent, temporary and the technical team. Now altogether, how many agencies were involved?

DK:
As far as I remember there were 12, yes.

LMPP:
So to discuss the PT NMR AMDAL, there were 12 agencies?

DK:
Yes.

LMPP:
They all joined in the process of assessment and agreement?

DK:
Yes

LMPP:
The government agencies, the permanent ones yes, as for the temporary which ones, which were they in the PT NMR AMDAL?

DK:
I see, because I already told the judge the permanent ones. The temporary ones are generally the State-Owned Enterprises, in terms of PT NMR, there were those who were in mining, in oil and in electricity (PLN), for mining it was Aneka Tambang

LMPP:
Aneka Tambang?

DK:
Yes

LMPP:
Is that a State-Owned Enterprise?

DK:
It is a State-Owned Enterprise (BUMN)

LMPP:
Earlier if I am not mistaken, you mentioned there were also members of the community

DK:
Community members and NGOs

LMPP:
So there is a community component in the temporary team, and there were in the case of the commission for the PT NMR AMDAL.

DK:
Temporary members

LMPP:
What you would call community members, which ones join this process?

DK:
There are those from the community who are directly affected by the operation, who are considered to be impacted upon by the operation.

LMPP:
That is the formation of legislation that is affected

DK:
Yes

LMPP:
But specifically in the PT NMR, when the PT NMR AMDAL was increased in the AMDAL commission, can you say who they were

DK:
I don’t remember anymore but they were definitely from the local area

LMPP:
From the local area?

DK:
They were

LMPP:
Were there any NGOs?

DK:
WALHI took part 

LMPP:
There was WALHI, who else?

DK:
As far as I remember, we invited WALHI

LMPP:
Oh, WALHI, whom we invited were in the team. So you mean the technical team, in this technical team how many people were there to assess the PT NMR AMDAL?

DK:
I forget how many people.

LMPP:
So there were those kinds of people Buyat you forget how many

DK:
There were a number of people of that type

LMPP:
How about expertise, what kinds of expertise could be found in the technical team?

DK:
Clearly there was mining (expertise)

LMPP:
What do you mean when you say mining expertise?

DK:
Sure, mining expertise, this is generally expertise in mining, [mining] processing.  This is the technical team as far as I remember, because the Director General of General Mining was there, so definitely mining and processing

LMPP:
As far as you know, was the technical team independent experts who gave their opinions?

DK:
I think so

LMPP:
So they were specialised professionals.

DK:
Specialised professionals

LMPP:
Meaning that their education was fairly extensive and when giving their opinion they were not influenced by the commission or the executives to agree with what had been initiated.

DK:
No I think they were independent

LMPP:
They were independent?

DK:
Yes

LMPP:
Earlier you said that the process went through a presentation that you chaired or moderated?

DK:
Yes

LMPP:
Was every problem mentioned in the AMDAL, , explained, debated and discussed?

DK:
Yes, in broad terms, so not page by page, but it was all there in the presentation.

LMPP:
So you mean that there was a detailed process before the team gave their opinion?

DK:
Yes

LMPP:
Good, how long before you retired did you work with the AMDAL commission or were you connected to AMDAL?

DK:
From 1994 to 1998

LMPP:
Good, before you said that it is not automatic that every operation requires an AMDAL but only those that have an important impact on the environment?

DK:
Yes

LMPP:
And PT NMR was one of those that had an important enough impact to require an AMDAL?

DK:
Yes

LMPP:
My question is that during the time you stood as the head of the AMDAL Commission, was an AMDAL ever denied?

DK:
I guess…

LMPP:
Were they always approved?

DK:
There were those that were denied

LMPP:
So you mean it is not certain that it would be approved if it didn’t conform with the feasibility standards?

DK:
Yes

LMPP:
So it is your experience that there were AMDALs that were denied, so in other words the commission talked about these things seriously. Good, may I borrow the AMDAL in evidence, there is something I want to ask you, ok

 [AMDAL shown to the witness]

LMPP:
On the page you are facing I can see it is headed Department of Mining and Energy, Republic of Indonesia, can you see that?

DK:
Yes

LMPP:
Concerning the AMDAL agreement gold mining activities in Minahasa Bolaang Mongondow Province, North Sulawesi, in the first paragraph there is the word evaluation, now is that what is meant by this letter, that you explained before?

DK:
Yes

LMPP:
So that is the process that you were referring to from the permanent members, temporary members, as well as the technical team and that process took place through an evaluation where the technical team were experts and independent and gave their testimony, that is what this evaluation refers to. So to finish with the first paragraph, it then says it can be agreed to, what does that mean?

DK:
So if the study agrees that operations can take place, it means they can take place.

LMPP:
Operations are consented to, does that mean like you said to the Prosecutor that it is environmentally feasible, is that what it means?

DK:
Yes

LMPP:
So it is consented to because of its environmental suitability, maybe you can expand on the meaning of this?

?:
So the environmental suitability doesn’t mean that there is no environmental impact, but that the impact can be managed and reduced, so even where the environment is affected, the project can still be viable.

LMPP:
So in other words it is not dangerous to people?

DK:
Yes, that is right it is not harmful to people.

LMPP:
Including people because they are a part of the environment, yes, good. My final question which is related to STP about which much has been said and whether there has ever been anything written about it, as it has been said that this was the first occurrence in Indonesia

DK:
Yes

LMPP:
Previously you spoke about the STP that the disposal of the tailings into the sea was far less dangerous that putting it in the ground. I don’t want to hark on what you have already said, but my question is simply whether there was anything scientific written and whether this was weighed up in the evaluation process?

DK:
Yes, we had a number or scientific articles that we read to determine our evaluation of the AMDAL, but these writings were not scientific [muffled] they were just experiences from other countries.

LMPP:
So based on other experiences, could you say maybe whether you still remember those references?

DK:
Because it was to be disposed into the sea, definitely what we read informed us about the impact on the sea. We read references from [muffled] in Canada, from that Professor because he was a marine biologist so oceanic biology. He wrote about the issue of STP and there were numerous books that became references for us but we had our own expertise too, I think the former Marine Minister our own Mr Romi Najauli was also our reference. 

LMPP:
So you used references both from within and out of the country in the framework of processing which was the best and safest option for the environment?

DK:
Yes

LMPP:
Good, had you yourself ever written anything related to this issue?

DK:
Yes actually I had written previously on the technology of putting tailings in the sea.

LMPP:
Oh, you had personally researched that issue?

DK:
Yes

LMPP:
Writing, researching, first, then writing?

DK:
Writing

LMPP:
Your writing was based on research?

DK:
References

LMPP:
There are references like that, in my hand I have an article which you can see is your article. It is titled the use of STP in the ocean.

J1:
Objection Bench, the witness is a witness, not an expert, so even if we ask about that article, he really wouldn’t…

HK III:
Look, as long as the question is not too complex, you may ask whether he has ever written an article by that name.

LMPP:
What we will ask is, the Prosecutor witness said that he has researched and written about STP, which has been questioned a lot by the Prosecutor. So we want to ask about this article and if he answers that it is his article, then we will use it as evidence in this court, so that later we don’t need to come back to confirm the article your Honour.

HK III:
Go ahead

LMPP:
This is titled “The use of the system of placing tailings in the ocean Dibyo Kuntjoro” that’s you right?

DK:
Yes

LMPP:
That was what was presented on the 6th December 1998

DK:
Yes

LMPP:
Was there another one before 1998 or is this the only one, please look at it.

 [Document shown to the witness]

DK:
There is another one

LMPP:
What year?

DK:
2000.

LMPP:
Oh so the newest is from 2000

DK:
I can show you because I brought that too

LMPP:
Oh you can show it 

 [document shown by the witness]

HK III:
Just the title, if we take the time to go through its contents we will run out of time.

DK:
The title is “The use of the system of placing tailings in the ocean, an alternative technology for tailings management” so I did the proceeding at a national seminar on the role of Environmental Technology in the Development of Industry and Development of Renewable Natural Resources, Jakarta 11-12 2000

LMPP:
So both of the articles are related to that STP

DK:
Yes

LMPP:
Your Honour we would also like to admit this as evidence so that it can be put forward later independently

HK III:
Yes, that will be done later, the important thing is that the author has been questioned and he has confirmed it.

LMPP:
Just one question related to that, what was the result of your research of STP, in a concise manner.

DK:
I will definitely keep it short here, because I presented that the placing of tailings in the ocean formed a technological breakthrough for the disposal of tailings because in the book I [muffled] 500…

J1:
Objection Bench, the testimony of this witness being delved into now is no longer in accordance with his capacity as a witness because he is now speaking as an expert.

HK III:
Whether or not the witness’s testimony will later be considered by this bench is a different matter, so I think I will just limit this by saying don’t go too far discussing this. So now I have made that limit, later we can decide whether it can be considered by this court and we will read it ourselves but in the court room now, we don’t need to spend too much time discussing the book because we are examining this witness on the facts. So I ask you to please not be too protracted in discussing this book with the witness in the court now.

LMPP:
If that is the case then we have asked enough, so for later we simply ask that Your Honours take into account the two pieces of writing of the Prosecutor’s witness.

HK III:
Ok, then I think that is enough, if there are no additional questions, there aren’t are there? Oh one, yes, ok.

J2:
Just one question, after the assessment commission stated that PT NMR was suitable, and the commission was disbanded, were the people who reported on the RKL/RPL the same agencies as before?

DK:
Yes

J2:
The commission?

DK:
But the commission didn’t disband because we assessed more than 1000 AMDALs

J2:
If the commission wasn’t disbanded did you in position as day-to-day head also carry out monitoring towards the operational development of PT NMR after the AMDAL was granted?

PS:
I already answered that to the Judge, I don’t think I need to repeat it.

HK III:
The inspector, yes ok, It was the Inspector of Mining who kept an eye on whether it operated in accordance with the AMDAL or whether it contravened the Minister’s Regulations and other things I think yes ok, so we already have the name of the inspector, is there anything else?

J2:
What I mean is whether the inspector gave the report to you because the assessment team was still in existence, the commission was still in existence and it was the same commission that agreed to or denied the AMDAL.

HK III:
Wait a second while I clarify then, this commission means that this commission was not just together to evaluate PT NMR but that it faced hundreds of companies you said. The existence of the commission continued, it wasn’t disbanded because it evaluated other companies too, it doesn’t mean that the commission monitored all activities but that it didn’t only assess the AMDAL of PT NMR So the meaning of whether it was constant or disbanded was in the context of whether it assessed the AMDALs of other companies, if my understanding is correct?

DK:
Yes that is correct

HK III:
So it doesn’t mean there was ongoing monitoring.

J2:
We also understand from your account that the Director General had the authority but this commission also still existed, so did the commission also monitor developments while the operations were carried out. Although reporting was assigned to the Director General did the commission still conduct monitoring?

DK:
No Sir, that was not the job of the commission

J2:
Then that is all that I need from this witness

HK III:
If the Accused wants to ask any questions regarding the witness’ testimony please go ahead.

RBN Questions & Comments
RBN:
Thank you Your Honor.

HS:
Thank you Your Honor.

RBN:
First of all I have no further questions to the witness but I would like to remit my observations.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
First of all I accept the witness’s testimony that PTNMR compiled and properly had evaluated the projected environmental impact of the proposed mining project.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
I further accept the witness’s testimony that the government assessed various issues and impacts including tailings and that the tailings did not fit the criteria of hazardous waste or B3.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
It was testified that the government approved the company’s AMDAL, the RKL and RPL.  And the reason being is the sea was the lowest risk for impact to the environment.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
After which that Department of Mines then issued a business license or operating permit, which allowed the company to operate, and discharge tailings into the sea.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And in conclusion I also accept the testimony that the weight or the specific gravity of the tailings is sufficient enough to maintain the tailings on the seabed as predicted in the AMDAL.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
That is all, thank you.

HS:
[Bahasa Indonesia translation of RBN statement].

HK III:
So we have heard the considerations of the Accused relating to your testimony, so I think that is enough for now. But later if we feel that you are needed again, we will call you but for now that is enough, thank you for your testimony.

DK:
Esteemed members of the court, thank you for the opportunity to act as a witness before this court, I hope I could be of use. Peace be with you.

HK III:
We hope that for the following witness, if we are touching on opinion a little, there won’t be too many interruptions. That goes for the Prosecutor too, but on the other hand don’t delve too deeply, later if we see that the questions are tending too much to opinion, we will bring you back, but we hope there is enough understanding between the Prosecutor and Legal Counsel because we aren’t always in a situation of harmony. But we will see what happens…

 [Taping stopped whereas the tape ribbon was not yet finished]

HK III:
So don’t carry on too much, that goes for both Prosecutor and Defence. If you are granted some leeway, please don’t take advantage of it for example, like before, discussing a whole book in the court, just the title will be enough. With that hopefully we can finished this last witness before Friday Prayers, so let’s begin.

J1:
Good Sir

HK III:
Prosecutor, please begin

Sofian Simangunsong
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J1:
Sofian Simangunsong.

HK III:
Sofian Simangunsong.

J1:
Sofian Simangunsong.

HK III:
Sir, your testimony will be heard as a witness, are you in good health?

SS:
I am

HK III:
Healthy yes, so we will first ask you your full identity. Your name is Engineer Sofian Simangunsong, born in Sgumpar Pea, North Tapanuli, is that right?

SS:
It is 

HK III:
When?

SS:
12 Desember 1974.

HK III:
Religion?

SS:
Protestant

HK III:
Your job?

SS:
I am studying at the moment.

HK III:
You are a student now, but did you ever work as an employee at PT NMR?

SS:
I did from April 1999 until October 2004

HK III:
Until October 2004, and where do you live?

SS:
Right now I am living in Ciulengsi, specifically Limus Pratama Housing Estate, in Bogor.

HK III:
Oh I see, but you once lived in Village IV, Ratatotok 1, Wenang, South Minahasa, didn’t you?

SS:
Yes

HK III:
When the BAP was made, you were living there, I don’t think I need to ask you whether you knew the Accused, it is quite clear you knew Richard Bruce Ness?

SS:
I did

HK III:
Because you used to be an employee of his right. Now although you were his former employee, so that we get the material truth, which we ultimately seek, we need you to give a truly objective testimony. So don’t get any other ideas alright. Before we continue you will be sworn in according to your religion, which is Protestant, Please sit down.

 [Witness sworn in]

HK III:
So we will give the first opportunity to the General Prosecutor to ask questions.

J1:
Thank you Your Honour

J2:
So said that from April 1999 until October 2004 you worked with PT NMR, what area did you work in?

SS:
I was placed in metallurgical section

J2:
Metallurgy?

SS:
My title was metallurgist

J2:
What were your tasks and responsibilities in the metallurgical section?

SS:
In regards to my specific responsibilities I can’t really say because I was one of a number of staff in the metallurgical section, so metallurgy was a section headed by a superintendent and there were a number of staff of whom I was one. So maybe I can explain the tasks of the section, as opposed to each person’s individual tasks

J2:
What were the tasks of your section?

SS:
The metallurgical section worked on things related to the processing of metals, the people from metallurgy itself just supervised the process, giving input to the operation.

J2:
What kind of input did you give to the process?

SS:
To ensure the process ran smoothly

J2:
And to help the process run smoothly


SS:
Yes

J2:
What particular process are you referring to, what do you mean by helping the implementation of the process? What process, maybe you can be more specific about what you mean by the process?

SS:
In general terms, the process was to produce gold from the ore or stones, so in a detailed manner, that processing consists of the initial grinding, crushing, further grinding, drying, the extraction of gold, detoxification and then gold purification.

J2:
So beginning with the initial process of processing the rocks, which contain the gold, up until you are left with gold and the by-products produced by the process. So the process is very long then, it is a process that passes through a lot and you helped that process to be carried out well. Was your role in the process is to supervise every part of the process or were you involved in just one or a few of the processes you mentioned?

SS:
If you mean did I do it directly then [the answer is] no, because the operations section did it.

J2:
Yes

SS:
We, from the outside, the engineers, usually gave technical input, for example we saw whether the process had any problems and we gave our input, for example in a general part of the processing, if the tonnage had decreased for some reason, we would give input into that. If the percentage of gold extraction was lower than normal, we would look into this and give our input, things like that.

J2:
In that the general list of steps in the process you mentioned the detoxification process. What is meant by detoxification and are you able to explain to us the detoxification process?

SS:
Detoxification is a subsequent process actually; before that the gold is combined with chemical substances that draw out the gold in the rocks and the by-product, which we call tailings, from which we assume that the gold has already been removed, then we absorb it with carbon and then it enters a detoxification process. The tailings which is the by-product, now devoid of gold and combined with carbon, enters a process of detoxification, which aims to remove the chemicals considered toxic, so that they are no longer dangerous. So it is diluted using a chemical process as much as is required so that the dangerous chemicals are reduced to a stable and non-dangerous form.

J2:
Do you know which are the dangerous chemicals and what [kind of] non-dangerous substances do they become, do you know?

SS:
From what I remember of PT NMR, it carried out a detoxification process for arsenic, mercury and cyanide.

J2:
Arsenic, mercury, cyanide, those were the ones detoxified through the detoxification process. Mercury. arsenic, cyanide right, you began by saying that the detoxification process was to remove dangerous chemicals, which were poisonous or toxic. Were the arsenic, mercury and cyanide detoxified through a process so that they retained their original form or according to you, was their toxic effect reduced?

SS:
Each of the arsenic, mercury, cyanide had a different process. For arsenic and mercury, which are both already found in nature, for those two in particular, we changed them to their original form, whereas with cyanide, a complex material, it was broken down so that is wasn’t in its original form but a more stable form.

J2:
Did the detoxification process always achieve the outcome that was hoped so that in your understanding it no longer contained poisons anymore?

SS:
The term no longer containing poisons maybe should be limited, if we are using that term to mean that the material no longer contained anything that we consider poisonous. Generally, because we found that each day, there were some that went through the process and failed, but generally we felt that we achieved our monthly targets, as far as I know the monthly targets were always below the target levels.

J2:
What do you mean by targets?

SS:
We had levels that had to be attained. There were monthly targets

J2:
Standards?

SS:
Yes, but we called them targets

J2:
Do you mean levels that were standards or references?

SS:
Yes

J2:
Where did those standards come from?

SS:
All companies make those standards but as far as I know they all come from the Minister of the Environmental if I am not mistaken.

J2:
Oh is that right, the standards from the Minister of the Environmental. When did you become aware that the standards were from the Minister of the Environmental?

SS:
From when I first came to the company I knew they were there but I don’t know specifically from where the figures can, I just know they were from the Minister of the Environmental. But specifically when they were published by the Minister of the Environmental I don’t know but I remember reading it.

J2:
Oh you read it, so based on the standards at PT NMR you mentioned before, from month to month most were still below the required standards.

SS:
As far as I know, not most but all.

J2:
All were below yes, but you also said that from day-to-day monitoring some went over?

SS:
As long as I was involved in the process, as far as I know, from day to day this could take place, this is why is was termed a process, so sometimes it may have failed but that is only natural?

J2:
Natural yes?

SS:
Yes

J2:
It is natural that this should occur…

SS:
Yes, there is no way the targets will always be the same, as levels will rise and fall but on average, they were below what was considered reasonable.

J2:
It was like that yes, because you also carried out monitoring each day, what can happen if today the levels are very high and tomorrow low, what causes that?

SS:
The process is not perfect, it can just be out of the operator’s control, for example the detoxification process adds chemicals and air, so when it fails, it could be because of the air, so the air we inject into the waste could be clogged up

J2:
Yes

SS:
There is a possibility that it could be clogged and the equipment that pumps in the chemicals might not be running smoothly, not doing what it is supposed to.

J2:
So based on your explanation this means that it could be caused by equipment that is not functioning properly?

SS:
Yes

J2:
You mentioned before the pump

SS:
Yes, it can fail
J2:
Can this be because the equipment itself isn’t functioning properly?

SS:
What I generally saw was that if there was a day that went over the monthly target we checked and it was usually for that reason.

J2:
So say it was because of the machinery, but do you know if the large amount of 3rd metals was ever caused by the mistakes of an operator?

SS:
It ought not to have, because the operator…

J2:
No, what I asked was whether you ever experience or saw that the existence of the substances we are talking about exceeded the proper standards because of the carelessness of an operator?

SS:
No there was no possibility of that happening because the process is automatic, so it is not the operator who routinely adds the substances

J2:
No? Are you sure? So it means that this was caused by machines but it could happen?

SS:
Up until now no because the operators don’t operated manually, so it isn’t possible

J2:
Ok then I think that is enough from us.

J1:
We will continue then, before you mentioned that on a day-to-day basis targets were often exceeded?

SS:
Not often

PS:
The Prosecutor is manipulating the witness and we are not happy with this way of questioning. It is better if he is unclear that the witness is asked to repeat what he said, so that it can be clarified because we are worried that the witness might give an alternate answer, so please keep the questions clear, thank you.

HK III:
Please repeat the question

J1:
So when you were talking about day-to-day targets, you meant carelessness, rather than failure?

SS:
Not carelessness but equipment failure.

J1:
What happened to the equipment, what did you say about the equipment before?

SS:
Maybe I will go over it again, the primary causes were two-folds, the air flow could get clogged because we work with mud, the mud has a water to solid concentration of almost 50 per cent, the comparison of air and water is standard and this can block the pipes

J1:
Block up the pipes?

SS:
Yes, so the airflow is doesn’t flow as smoothly as it should.

J1:
And that has happened before?

SS:
Yes and if it takes place like that occasionally it will cause the daily levels to be above the set targets

J1:
So sometimes there are levels exceeding targets, so daily limits have been exceeded?

SS:
Monthly targets yes

J1:
Exceeded monthly targets?

SS:
Yes

J1:
I will ask again what caused monthly targets to be exceeded?

SS:
Yes, the problem with the process before

J1:
A problem in the processing, what does the processing use?

SS:
Machines

J1:
I asked the wrong thing, which particular person, piece of machinery or process caused the monthly targets to be exceeded?

SS:
I couldn’t blame anyone if I am talking about machinery, it is only normal that it would fail, there was always failure, there is no such thing as 100%. That is why I talked about our monthly targets, of course if they were exceeded we would look at why and fix it, so that we never let it keep failing month after month, I know that problems were never just left unattended.

J1:
But you already told us that targets were exceeded?

SS:
The daily ones

J1:
Daily, when I asked you about daily failures you explained it was because of the equipment. Now, I will ask what went wrong to cause the targets to be exceeded?

SS:
I am not a mechanic, maybe a mechanic would know better

J1:
So you are not a mechanic then?

SS:
I am not a mechanic

J1:
I will ask you now where you got the data about the daily and monthly targets, where did they come from?

SS:
Every day the operator on the ground would take a sample from the last tank, which we would call the final grade

J1:
From the last tank?

SS:
So the operator took a sample of mud, the mud was strained and the liquid was taken out, which would be analysed by Indo Assay laboratories.

J1:
Yes hold on, the mud had already been detoxified or not yet?

SS:
Already

J1:
Already detoxified, go on?

SS:
It was analysed and we called that the daily result

J1:
The daily result yes?

SS:
Whereas the monthly levels were an average of the daily levels each month

J1:
Where did you see that?

SS:
Which one, the daily one?

J1:
Daily and monthly

SS:
Indo Assay reported the daily one to the metallurgical department

J1:
Indo who?

SS:
Indo Assay Laboratories, so they were our analysing service.

J1:
Who was that report given to?

SS:
The report from Indo Assay was sent to the metallurgical section

J1:
That was your section?

SS:
Yes

J1:
Were you able to see the results?

SS:
As far as the daily results, it wasn’t my role to check those because they were reported to the Superintendent but I was involved, so I often saw them, because the task of each person could be varied, so the same people wouldn’t always have the task of keeping an eye on those levels. And as far as I know the results were reported to the environmental department and they reported to the government.

J1:
[The] Environment [department] reported them to the government?

SS:
Yes

J1:
Now I want to ask you if you have heard of the RKL/RPL?

SS:
I have but I don’t really understand it

J1:
In what manner did you say the environment department reported to the government?

SS:
I don’t know maybe the environment people would know the answer to that?

J1:
What was reported?

SS:
Among other things the detoxification results.

J1:
The detoxification results?

SS:
Yes Sir

J1:
Earlier you said that there were company standards, who issued those standards?

SS:
I don’t know because they were already there when I joined the company.

J1:
The company standards were already in existence, you are referring now to the fact that the detoxification had to be below the company standard? 

SS:
Yes

J1:
Earlier you also mentioned that there is a standard given by the government, is that correct?

SS:
It is correct.

J1:
Could you tell us where this government standard comes from?

SS:
I don’t remember for sure, but I once read it in a letter from the Ministry of Environment, yes I read it from the environment people. But before that it was already there and I compared them and they were the same.

J1:
I will show that letter if it is correct, but first, what did you see in that letter?

SS:
If you ask me now I don’t remember anymore but I remember there were figures.

J1:
There were figures, what figures are you referring to , those that were in the government letter?

SS:
There were figures as to the level of cyanide, the level of mercury

J1:
From those figures, after being detoxified, did the levels ever exceed those standards, please have a look first, is this what you saw?

HK III:
Let us look together, have you ever seen this?

 [Letter shown to the witness]

 [Taping stopped]

HK III:
Up and down yes

J1:
Have you ever seen this?

SS:
What?

J1:
That letter, who showed it to you?

SS:
I don’t remember because it was shown to me informally

J1:
Not formally, but who showed you?

SS:
I forget but I did see it

J1:
You forget yes.

SS:
Because it was a photocopy

J1:
In a photocopied form, I now ask you to tell us how and from where you knew that was the standard that had to be used?

SS:
It was already there in the company before I saw it, these figures were already there.

J1:
Yes what I mean is that in that letter you said were the standards. You already defined that as the standards but where did that knowledge come from?

SS:
Yes, from reading it

J1:
From reading it?

SS:
Yes

J1:
So that had already become the standard 

SS:
It had

J1:
So that letter was the company standard?

SS:
I didn’t say the letter but the figures within in

J1:
Oh, the figures were used as company standards ok, until when did you work at PT NMR?

SS:
October 2004

J1:
October 2004, in operational practice did the results as opposed to the detoxification exceed the standards you knew of, either daily or monthly?

SS:
The daily levels yes sometimes because the process wasn’t always perfect because of what I said before, in terms of monthly targets, as far as I know, because I wasn’t in charge of it every month, but from the months I saw, no never?

J1:
Did it ever occur quarterly?

SS:
I don’t know because our reports were monthly.

J1:
Where did the reports go?

SS:
The monthly ones?

J1:
To whom where they given?

SS:
To the Department of Environment.

J1:
Through whom? It wasn’t your section that reported directly to environment?

SS:
So in my section there was a superior superintendent, there were staff and data entry, it was the data entry people who received the report from Indo Assay. Data entry then reported to environment with the knowledge of the superintendent.

J1:
The environment department?

SS:
The Environment Department section of the operations?

J1:
Oh yes you mean the environment department in the internal structure of the organisation that was in your section?

SS:
Yes

J1:
Let’s not get it mixed up with the Department of Environment ok?

SS:
No not the Ministry of Environment, the Department of Environment.

J1:
So from there it was reported to the environment section of PT NMR?

SS:
Yes

J1:
After that do you know to whom it was reported?

SS:
To the government, but I don’t know exactly to whom

J1:
Daily, monthly or quarterly?

SS:
I don’t know

J1:
You don’t know then we will press on

J2:
I still have questions for this witness, there was something before we forgot, you know the Accused correct?

SS:
I know him because he was the head of PT NMR but personally not really because we were on very different levels

J2:
But at least you know him?

SS:
Yes I know

J2:
As what?

SS:
As the President Director if I am not mistaken

J2:
Hang on, you worked there, but you use the clarification ‘if I’m not mistaken’

SS:
Because the structure there changed, it was dynamic and we worked in different places. Maybe Mr Rick Ness was in Jakarta whereas I was in Messel.

J2:
Oh I see, but as far as you know he was the President Director of PT NMR, where was PTN MR itself located?

SS:
From a legal perspective I don’t know

J2:
What place?

SS:
The place of operation

J2:
The place of operation?

SS:
As far as I know it was Messel, the specific region I am not sure.

J2:
Is it in North Sulawesi?

SS:
Yes

J2:
It operates specifically in the area of gold mining, what I want to know is apart from machines breaking down or not functioning like you mentioned before, there were two reasons, there was the non-functioning of the air injection.

PS:
Your Honour we object that the witness said before that there is a possibility of this causing an increase, that doesn’t mean it took place, but that is was a possibility. So if the witness’s testimony is to be properly quoted, we must return to the word ‘possibility’.

HK III:
Well what could have been taken from the witness’s testimony is that the daily targets had been exceeded. Then the question came up as to whether sometimes levels would exceed targets and he answered that there was a possibility, because of the machines, so what are you asking now?

J2:
Apart from the two possibilities you mentioned before, we asked if was possible that there could be a mistake by the operator and you said it was impossible because the machine operates automatically. Apart from that is there any thing else that could possibly cause levels to exceed the appropriate levels?

LMPP:
Your Honour, is the witness being asked if it was possible or if it is a fact. If it is referring to the possibility, we think it has already been answered, thank you.

HK III:
Alright then, before this witness’s testimony was heard in the court, we determined in what capacity he worked at PT NMR. So are we are putting forward questions in relation to the area in which he worked at PT NMR, I am worried we are heading into areas in which he was not involved at PT NMR so that later as a lay witness he will be confused as to what his limits are in terms of giving his testimony. Surely there is a limit to what he did at PT NMR, so what I mean is that we should limit ourselves and not run over into just any area, like before as long as it is just a little of his opinion, that is fine, for example whether there was a possibility that levels might rise but what I am referring to now is a technical question of possibility concerning air flow or something like that, I think that he is here as a metallurgist so stick to things related to metallurgy.

J2:
We feel that we have already gone into enough depth concerning the capacity of this witness and the witness also testified that he also observed the entire process from start to finish. And detoxification is a part of that and the witness also knows even the standards that were used, so that although he explained that there was a possibility…

HK III:
Here is what we will do, before going into the questioning, determine what fields were contained in the activities or the work that he did and if he says yes, then you can continue with the questioning

J2:
We already asked him in the beginning whether he was involved in detoxification.

HK III:
Go on

SS:
Can I explain first just to make it a little clearer?

J2:
Yes

SS:
So the operations of PT NMR were conducted by a number of sections, the ones that carried out routine operations was the section for operations, and it was helped out by a number of other sections. Among these were the metallurgical section, the electrical section, the mechanical section, as well as the environmental section, if you want to know the reasons why the machines broke down, it might be better to ask the mechanical section. All of these areas had some responsibility in the detoxification process.

J2:
They all had some responsibility in the detoxification process

SS:
Helping out operations in a comprehensive manner.

J2:
Didn’t you also say before at the beginning of your testimony that the detoxification process also produced the tailings? Do you know where that tailings were and where it was later disposed, do you know that too?

SS:
My department didn’t extend to that so our work environment was limited to tank 33 and along the pipe, as to where it was located in the ocean, the environmental people are more like to know, I don’t know.

J2:
No, you know that what I asked you is where the tailings was disposed of?

HT:
Objection your Honour, the witness has stated from the beginning that he is a metallurgist and has no connection with the disposal of the tailings.

J2:
What I asked was a simple thing because the witness also worked at PT NMR. What I asked the witness was whether he knew or not where the tailings was disposed?

HK III:
How about I compromise, has the witness ever been to the place where the tailings of PT NMR were disposed of?

SS:
No, because it is under the ocean.

J2:
Sure if I was asking you exactly where in the ocean it was disposed sure, no, but do you know in general, to your knowledge…

HK III:
That is you need not have personal experience, but did you ever hear about or read in a book about PT NMR that the disposal of tailings to the sea had taken place, did you know that?

SS:
Yes, I had heard that it was disposed under the sea but not the place in particular because the surface of the ocean is very big Sir.

HK III:
So you knew of it but hadn’t ever seen it, you simply had knowledge of it?

SS:
Yes

J1:
We did not mean to be that specific, simply did you know where the tailings was disposed of because of your position in PT NMR?

SS:
In terms of the specific location, there are people who would know better.

J1:
Not precisely where, I am not asking where?

SS:
It was under the sea

J1:
If you say that it was under the surface of the sea that is very broad, you only need to…

HK III:
What he means is this, the area of operations of PT NMR, for example the locations of the factories in Ratototok 1, Ratototok 2, Ratototok 3, the meaning was quite difficult.

SS:
Ok in technical terms the sea is big but if in terms of location yes it was in Teluk Buyat.

J1:
If you say that you don’t know within the area of your expertise and that you can’t clarify where PT NMR is located, that would be the division that grants licences, but you just said that you know that PT NMR is Ratatatok in Messel, well that is the same question you were asked before, not in a technical fashion but just generally, do you know whether the tailings was disposed in the air, land or in the sea?

SS:
Beneath the surface of the sea

J1:
More specifically than that, which sea?

SS:
In Teluk Buyat

J1:
Yes of course Teluk Buyat let us just ensure we don’t’ confuse that with Teluk Manado, that is generally the end of our questioning.

J3:
Thank you we will just ask one question to the witness, going back to detoxification, earlier you explained that the process of detoxification formed a continual process, beginning with the process of extraction. Our question is can you please explain the definition and aim of the process of extraction?

SS:
What is meant by gold extraction here it to transfer masses of gold that are in fine, solid, granule form into liquid form. To change the form of the gold, which is first stuck inside stones and tiny rocks as big as this small dots, through the process of extraction (through the addition of cyanide) the gold will turn into a liquid. The gold in ion form means it is dissolved in water, extracted by carbon and the by-product in place of where the gold used to be, that is what we call tailings.

J3:
Thank you

J4:
Thank you for the opportunity, before you said you saw the standard levels from the environment department, so you also knew there was a company standard. Was the standard set out in that letter the same as the standard specified by the company?

SS:
Yes it was the same

J4:
The same, you have already been questioned by the Chief Police Investigator?

SS:
I have

J4:
Do you confirm the testimony you gave to the police

SS:
Yes

J4:
Enough your honour

HK III:
Enough?

J4:
Enough Sir.

HK III:
Then that is enough for now, if there is anything else, please go ahead, we now give the Defence for the Accused an opportunity.

LMPP:
Thank you your Honour, we just have one question only…concerning what you actually did when you worked for PT NMR, we are still a little unclear. If it wasn’t the work of other departments, nor of yours, what work did you actually do?

SS:
So first I analysed the data we received from the factory

LMPP:
So first you analysed that data, what kind of data was that?

SS:
Figures

LMPP:
Oh figures, these figures came from?

SS:
From a number of sources, for analysis they came from Indo Assay

LMPP:
You mean Indo Assay the laboratory, so you got the data from Indo Assay?

SS:
Yes. That was a small part of the data from the factory, so the figures from the factory were already computerised.

LMPP:
Oh so the data from the factory was already computerised.

SS:
Yes

LMPP:
So there were two sources of data then, one from the Indo Assay laboratory and one produced by the factory in a computerised form. These were your only two sources?

SS:
Generally for the metallurgists.

LMPP:
For the metallurgists, generally for the metallurgists

SS:
Yes, that was our general task, to decide the support we had to give.

LMPP:
My question of fact was not what you did but to ask you to clarify what you knew directly as opposed to what was done by others, just to make this clear.

SS:
Yes.

LMPP:
So there were two sources of data for the metallurgists, you are one of the metallurgists, how many staff worked in the metallurgy department?

SS:
In the beginning there were 4 but in the end just me

LMPP:
In the beginning there were 4 but in the end just you, can you tell the court what you did with the data?

SS:
We analysed it to see if, in general, the process was operating effectively or whether for example there were problems with the reduction in gold production, or we also made a kind of balance so we could have general estimates of levels of gold production because the gold production didn’t take place ever day.

LMPP:
Sure that’s another thing but what is relevant to this court concerns the waste from what you did, that is as a member of the metallurgy staff, not what was done by your colleagues. 

SS:
In terms of waste we only checked whether is was greater than normal and if so we tested it again in the lab. We determined what was usually the cause of those level increases.

LMPP:
Oh so I could say that the job of the metallurgist staff was to ensure that the elements in the tailings didn’t exceed their limits. Earlier you were shown the letter from the Environment Ministry containing the limits that you confirmed were used by the company. So this confirms that the levels never exceeded those standards?

SS:
It doesn’t make it certain, but if we though there was a problem and the levels were too high we usually conducted research in the laboratory to determine the cause.

LMPP:
Oh so if you found an increase you carried out an investigation?

SS:
Yes

LMPP:
So looking for the possible causes was your job?

SS:
Generally that wasn’t all I did but it did form a part

LMPP:
Yes but the concerns of this court are that which is related to waste, problems of production are not our concern here today.

SS:
We could also process past data from our statistics and we could see the two possible causes I mentioned earlier from our empirical study.

LMPP:
So you didn’t just look at possible causes and maybe ways to solve them but also preventative measures to anticipate future problems and ensure that things outside the parameters or set levels did not take place. And you had an ongoing task so that if there was a problem it was investigated and then anticipated so that the parameters weren’t exceeded, that was your general task as a metallurgist?

SS:
One of [my task]

LMPP:
Right, now going back to what you said about monthly reports. What did you mean when you said monthly, what were you referring to?

SS:
We had daily figures from Indo Assay and then we averaged them out in a monthly format.

LMPP:
Oh so you converted the data into a monthly format?

SS:
And that was reported to the environment section.

LMPP:
But you weren’t aware whether it was reported to the environment section and then from there to the outside, to the Minister of Environment, So it was averaged out monthly but you don’t know whether those monthly averages matched the levels required by the RKL/RPL, did you know that or not?

SS:
For the monthly averages?

LMPP:
Yes the information required by the RKL/RPL, to be handed to the Minister of the Environmental?

SS:
I knew in an informal fashion that the monthly target was reported to the Minister of the Environmental from discussions amongst the environment department.

LMPP:
Oh but not from your knowledge, rather from what you heard around the environment department was that it conformed with the requirements of the Minister of the Environmental

SS:
Yes and apart from that I also read the figures

LMPP:
So you read them too, both of those things

SS:
The levels were exactly the same.

LMPP:
Ok then that is enough from me Your Honour

HT:
Thank you Your Honour, the Bench, I have a few questions, witness earlier you explained that in the detoxification process the aim is to remove or diminish the levels of poisonous chemicals that are in the by-product, is that correct?

SS:
It is not to remove them but to change its form, the chemical cannot be removed entirely.

HT:
Ok so you altered the form, and the forms that were changed among others you mentioned mercury and arsenic?

SS:
Correct

PS:
If you could use the microphone please, one moment Mr Hafzan

HT:
If that is the case the mercury and arsenic were changed, my question is whether the production process of PT NMR used mercury and arsenic?

SS:
Like I said before, no because arsenic and mercury already exist in nature

HT:
Oh no, yes, like you already said, they come from nature?

SS:
Yes

HT:
You mean that from rocks that haven’t been processed yet, they contain mercury and arsenic, yes?

SS:
Yes

HT:
Please explain to us because we are only lay-people the whether they are mining rocks, or coral rocks that are in the street or wherever, is the form of mercury that is the same wherever?

SS:
If looked at directly you can’t see

HT:
Oh it can’t be seen?

SS:
It can’t be seen

HT:
Oh so it all forms part of the rock

SS:
Yes, just like gold as well

HT:
But then it is processed, broken up and burned?

SS:
Yes

HT:
And because of this process, the mercury and arsenic is released?

SS:
Part of it, it is not possible that it will all be released, in fact only a small part escapes.

HT:
A very small amount and then after that it is released along with the gold?

SS:
Yes

HT:
And then after it is all released, after the gold is separated what happens to the mercury and arsenic then?

SS:
It is turned back into its original form

HT:
Like it is in the nature (before)?

SS:
Chemically yes

HT:
Chemically yes

SS:
Not exactly as it is in nature because it has been refined but the chemical structure is stable.

HT:
Ok stable, can you explain to the court what you mean by stable?

SS:
By stable I mean like its natural condition, so that we don’t expect its form will change again to become poisonous. So the original chemical forms are arsenokirik for arsenic and galena for mercury. During the process of gold extraction a small amount of the chemicals is extracted and then we turn this back into arsenokirik and galena.

HT:
So if it is stable it is no longer poisonous?

SS:
No it is not

HT:
By not poisonous you mean we can touch it safely?

SS:
It is safe enough to eat

HT:
Although we wouldn’t advise eating rocks, even if wasn’t dangerous right

SS:
Yes

HT:
So after it is processed, after it is detoxified, it is reverted to its natural state?

SS:
Yes

HT:
And that is what is then returned to nature?

SS:
Yes

HT:
Thank you I think that is enough

HK III:
Alright that is enough then, now we will give an opportunity to the accused if you want to ask any questions of the witness

RBN:
Ok I guess I have two questions, I guess the first one was when testified at Mabes Polri was it difficult to explain advance chemistry to a non-chemist?

HS:
[Bahasa Indonesia translation of RBN statement] .

SS:
Yes sure

RBN:
I was reading in the BAP that you testified too and I mean you testified to mercury, arsenic, cyanide and many other things however maybe for clarification I would to ask just about mercury?
HS:
[Bahasa Indonesia translation of RBN statement] 

RBN:
Ok I don’t know if the gentleman is got the slide here.  Sorry…
HK III:
This is in connection with the metallurgy processing that you mentioned earlier.

LMPP:
I would like to clarify the chemical elements in the BAP/dossier.

HK III:
Oh number 7.

 [Recording is stopped]

HK III:
This is question number 7 if I am not mistake, relating to detoxification yes, if you were involved in detoxification, then it is relevant, but you weren’t in the detoxification section were you, you only analysed the data that came in right

SS:
I chemically analysed, you mean…

HK III:
Yes, we mean the data, not you, you weren’t sitting in a laboratory, were you

SS:
I wasn’t, I wasn’t in a laboratory, I was only working out in the field.

RBN:
Maybe, Your Honour.  

HK III:
Now onto the detoxification of cyanide, does that come within you expertise, where did you graduate from?

SS:
ITB Mining

HK III:
ITB Mining, Was there anything in your lecture materials about the detoxification of cyanide, mercury and arsenic, arsenic also fell within the things you learned?

SS:
Yes, it was covered in chemistry.

HK III:
Yes go on, this comes within his knowledge as a metallurgy engineer, I am happy with that, because you weren’t involved in the PT NMR laboratory, were you

SS:
No

HK III:
[unclear] you analysed date that your received from both Assay and…

SS:
From the factory

HK III:
From PT NMR itself, go on

RBN Questions

RBN:
Okay, maybe just in your BAP, number, question number 7, item c, you had the chemistry where you added mercury and sodium sulphate and the [inaudible] is HgO, is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]

SS:
Yes, the one that became Hgs, that is what I mean, the Hgs

HS:
[Bahasa Indonesia translation of RBN statement]

SS:
The one sedimented, such as the one in the nature, that is HgS

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Okay, it looks like we maybe successful here, but anyway, just to give you the example so that everybody understands like the chemical symbol for H is hydrogen, is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes

RBN:
In fact, that is a gas that could actually been explosive with oxygen.

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And O is the chemical symbol for oxygen, right?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes.

RBN:
That’s the oxygen we breathe in our lungs.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
But the chemical symbol H2O is for water, right?
HS:
[Bahasa Indonesia translation of RBN statement].

SS:
Yes, a blend of hydrogen and oxygen.

RBN:
And it does not have the same properties of hydrogen or oxygen, you can breathe it and it is not explosive.
HS:
[Bahasa Indonesia translation of RBN statement].

SS:
Yes correct

RBN:
So you using that analogy you are taking per Hg as chemical element right?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes

RBN:
Now you are not changing the chemistry to HgO because that is a mercury oxide right?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes.

RBN:
Which are what many people called “obat merah” (a type of antiseptic in Indonesia).
HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Nor are you changing into the chemistry a methilade mercury?

HS:
[Bahasa Indonesia translation of RBN statement]?

RBN:
Which was the chemical that was discharged into the Minamata Bay and which was the caused of Minamata disease.

HS:
[Bahasa Indonesia translation of RBN statement]?

RBN:
So this chemical is totally different with what we were using in the process, is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
No

RBN:
Ok, please go ahead.  Ok, so this next slide please, so what the chemical that you said that you took mercury in if you are looking behind you on the screen you can see it better.

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes correct

RBN:
Which is back to nature all chemicals and it is stable compound?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes correct

RBN:
Next and as result of it, if you looked the website of Minamata Institute it shows us that the mercury sulphide is in soluble in water?

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And it is completely different chemical to the methilade mercury or chloride that caused Minamata disease.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes that is correct

RBN:
Thank you, the next question I have related to…

HS:
[Bahasa Indonesia translation of RBN statement]…

RBN:
The Prosecutor question on the permit?

HS:
[Bahasa Indonesia translation of RBN statement]?

RBN:
There are two components to this permit, one is the concentration and the other is volume.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Like 5000 cubic meters per day.
HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
As a plant metallurgist you don’t only monitor the concentration but you also monitor the volume that go through the plant, is that right?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Correct.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Ok, next slide.  You also testified that the volume in concentration are based on the average per month is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes.

RBN:
So just basically what is saying that you can discharge 5000 meters cubic at Hg concentration of 8 part per billion.

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes.

RBN:
Ok next slide please.  So in your report which are also reported to the government we not only report concentration but you also report volume?

HS:
[Bahasa Indonesia translation of RBN statement]?

SS:
Yes correct, I was not focusing on the volume because the volume from the design production perspective cannot exceeded 5000 meter cubic per day

HS:
The point is why I didn’t talked about the volume because in our design product we will never exceed the amount 5000 m2.

RBN:
Now I understand.

HS:
[Bahasa Indonesia translation of RBN statement]

RBN:
But what we are putting into the environment is the combination of volume, times concentration is the amount of mercury, and is that correct?

HS:
[Bahasa Indonesia translation of RBN statement]

SS:
Yes the total amount.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
Ok thank you.  Next slide so this is what we are permitted to discharge if we where at full concentration and yet the blue is what actually discharge over the permit period.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
So it looks like you did very good job of operation in the plan when we only discharge 8% of the arsenic that was permitted.

HK III:
 I think this will be in the plea/defence [pledooi]
HS:
Just in the defence later. [I think that will come up in the defence later]

RBN:
Ok.
HK III:
So that he understands, later on in the defence’ submission, that data will be brought out I think. If later on here he becomes an onlooker here, we wouldn’t know, what I mean is, to show the Judges what was done by PT NMR and that is generally what he has done but is really isn’t related

HS:
Yes thank you your Honour

LMPP:
There is a relationship with BAP 7 [unclear]

HK III:
Yes this is BAP number 7 for the detoxification of cyanide for example he as an expert metallurgist, how to detoxify arsenic, how to detoxify mercury and the like.  This is actually because he is an engineer who studied this area in a fundamental way.

LMPP:
That was actually the police.

HK III:
No what I mean is we are better off asking whether in light of number 7 the testimony stands or whether you want to make some changes?

SS:
It is still the same

HK III:
Then that is enough then

RBN:
Ok

HK III:
Now what is your reaction to the witness’s testimony

RBN:
Ok in summary I accept the witnesses testimony that PTNMR detoxified tailings before discharging it as designed.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And that detoxification process change arsenic in solution to ferrol arsenic and mercury into cinnabar prior to discharge with neutral are stable compounds.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And that PTNMR had an extensive monitoring program to ensure detoxification process was working properly.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And I also accept the witness’s testimony that daily variability is normal and it was the monthly average that was the target.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
And that PTNMR measure both concentrations and volume as part of its monitoring activities.

HS:
[Bahasa Indonesia translation of RBN statement].

RBN:
That’s right, thank you.

HS:
[Bahasa Indonesia translation of RBN statement].

HK III:
I think we have finished with this witness’s testimony then but later if you are required again, you will be called.

SS:
May I leave?

HK III:
Please, yes thank you, so that was just the second witness? So we have heard 2 and I think we will have many more to hear from. Prosecutor, if a witness really needs a long time, then we will have one. But like the woman yesterday, we can have an understanding of what is to come so the court is ready for the examination of the witnesses. Also to make sure that the Defence can tell us about their witnesses still to be called

LMPP:
We are definitely ready to examine Your Honour

HK III:
I can already see from your face that you would like to ask a question

LMPP:
I just want to ask if it is still a secret who will be called to the court to be questioned?

HK III:
I beg your pardon?

J1:
It is already in the BAP Sir, so we already know which witnesses will be called.

HK III:
So you mean that the witnesses are still in the BAP in general terms, there are still factual witnesses to be called.

J1:
Yes there are

LMPP:
There is still a fact witness Salim Modeong

HK III:
So there is still a fact witness, so a week then?

J1:
Yes

HK III:
A week, so between 9 and 10, we will try for 9 o’clock, who knows later on of someone will be late. There will be a maximum tolerance of 10.00, up to 15 minutes past.

PS:
You Honour we would like the Prosecutor to explain earlier the witnesses still to be called whether they are to be called earlier in order for the Bench to make its determination so that later on the we aren’t left with 2 or 3 witnesses stretched out, so that we can make some time calculations.

HK III:
But if the fact witnesses we have already examined need to be called again, that must be consulted with the Bench.

PS:
Sure, what we mean is whether the witnesses to be called as fact witnesses and those whose testimony we have already heard or whether they are new, if they have already been called why aren’t they present and called numerous times as yardsticks as to whether they will come or not. Because we know that all witnesses have been called but not all can come, we need to know so it is clear whether the fact witnesses who want to be called have already been called or not, thank you.

HK III:
Can the Prosecutor answer that?

J1:
Yes

HK III:
You mean are the witnesses to come those who have already been summoned but have been held up?

J1:
We have already called them numerous times but we will keep trying, so that is our responsibility.

HK III:
So we will see later if even the Prosecutor feels he is not able to turn up

J1:
Yes, that often is our responsibility to make that kind of statement

HK III:
So you are still trying

J1:
Yes because to be frank, the remaining witness is a worker from the laboratory

HK III:
Oh yes, that is important

J1:
The funny thing is that even his wife doesn’t know where he is

HK III:
Edi something from Indo Assay

J1:
But we will keep trying to find him

PS:
Thank you Your Honour what we wanted to clarify about the pending witness Erdianyah his name is, from Indo Assay I believe, whether he has already been summoned, if he has already been summoned numerous times, so that we can know whether there is a real chance that he will turn up or not

HK III:
I think that the Prosecutor can make that judgement, so that as long as they believe the witness will appear that is fine as long as we don’t get to a stage where we don’t have even one witness to call. So don’t waste our time like that, so apart from this particular witness with whom you are having difficulties, are there others that can be called?

J1:
It has already been considered and we have never conducted a hearing where we were unable to bring witnesses

HK III:
We are still ok then?

J2:
Yes, so to add just a little certainty, in the following session will already be presenting expert witnesses?

HK III:
Oh yes, like we said we will continue to summon the fact witness, but so that we don’t waste our time we will ask whether the Prosecutor is still able but also that expert witnesses are available in reserve, is that clear?

X:
Yes

HK III:
So court will continue in a week yes?

J1:
Yes, it will [continue next week] Sir

HK III:
So Friday week, same place, that will be the 17th, so court is adjourned until the 17th for examination of the remaining witnesses.

 [The hammer comes down]
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 [The Panel of Judges enters the court room. The Press is given the opportunity to take photos]

J III:
Criminal proceedings, No.284/Common Crimes/2005 Manado District Court against the Defendants PT Newmont Minahasa Raya and Richard Bruce Ness is hereby opened and declared accesible to the public.

[Gavel is knocked]

J III:
Let the Defendant enter. Before we continue the hearing, we ask the Defendant are you in good health today?

RBN:
Yes I am.
HS:
[In Bahasa Indonesia] Yes, Your Honor, I am healthy today.

J III:
You’re healthy, yeah? So we can continue the examination of this case, we continue with witness examination. We let the Defendant sit, please, okay? We ask the Prosecution, is the witness ready?

PP1:
Ready Sir, we will be presenting experts today.

J III:
The fact witness was also called, but didn’t show up?

PP1:
But [he] is not here, Sir, therefore we will be presenting experts.

J III:
Go ahead.

PP1:
Engineer Sulistiowati.

[image: image6.jpg]v 3

Drs. Munawardin, M



Sulistiowati

[Witness enters the courtroom]

J III:
So witness, what is your full name?

SW:
Engineer Sulistiowati

J III:
Engineer Sulistiowati, an MM [Master of Management], yes?

SW:
Yes.

J III:
Born where? When?

SW:
Born in Bandung, 16 April 1959

J III:
Your religion?

SW:
Islam.

J III:
Your occupation?

SW:
Deputy Assistant at the Division for the Control of Impacts of Climate Change, at the Ministry of Environment.

J III:
At the Ministry of Environment yea? Your address is where?

SW:
Saung Gintung Housing Complex, Block E No.10, Ciputat…

J III:
RT 02/05.

SW:
Yes.

J III:
Cirendeu?

SW:
Cirendeu, yes.

J III:
Ciputat, Tangerang, yes?

SW:
Yes.

J III:
Are you acquainted with the Defendant, Richard Bruce Ness?

SW:
I know of the Defendant, but I don’t know him personally.

J III:
No family or blood relations? So you will testify today as an expert witness.

PS:
Your Honor, we have a motion. Is this witness an expert who has obtained legality consent from her department or is she actually a witness put forward by the police, so we know to differentiate the questions? Thank you.

J III:
Before we swear you in, we ask you, what is your area of expertise?

SW:
I am an expert in the area of B3 waste management, and I am here as an expert in B3 waste management for the Minister of Environment.

J III:
So the Ministry of Environment, yes? An expert in B3 waste, appointed by the Minister of Environment.

PS:
Does this witness have a letter of appointment as an expert [unclear] who has been appointed by the Ministry of Environment?

J III:
Like you just said, you were appointed. Was there a letter of appointment?

SW:
There was, Sir.

J III:
So there was, huh? Since [you were] over at the Investigator’s there was a letter, yes?

SW:
Yes. So the process was, the police requested the Ministry of Environment, then the Minister appointed…

J III:
Did you bring it, on behalf of the Prosecution?

SW:
I did not bring it.

J III:
But such a letter does exist?

SW:
It does.

J III:
Ok then, I don’t think there is a problem if I swear you in as an Expert Witness. Please stand up.

[Witness takes the oath]

J III:
Could you please tell us about your education, what is you academic background?

SW:
I have an S1 [undergraduate degree] in Chemical Engineering from Bandung Institute of Technology. My S2 [masters degree] is in International Management from Prasetya Mulia, Jakarta.

J III:
Between 2001 and 2004, in what division of the Ministry of Environment did you work?

SW:
I was…

J III:
Between 2001 – 2004?

SW:
At the Sub-Directorate, the Managing Sub-Directorate, the Sub-Directorate of Environmentally Friendly Technology at the Ministry of Environment.

J III:
So this was as the Assistant Deputy, yes?

SW:
In 2001-2004, not yet Sir, only in 2004 I became the Assistant Deputy.

J III:
And between 1990 and 2001 you were at the Sub-Directorate of B3 Waste Management of Bapedal, yes?

SW:
That is correct Sir.

J III:
Since you said earlier that your expertise was about B3, could you explain the definition of B3 waste?

SW:
B3 waste is the residue of a business or activities that contain hazardous materials [lit: dangerous and toxic waste] which due to its properties and/or concentration and/or amount can either directly or indirectly pollute the environment and/or damage the environment and/or endanger the environment, living organisms, and human health and that of other beings.

J III:
Do you know where it says about what is included, or the classification, or perhaps what can be categorized as B3?

SW:
Concerning B3 category, it is in Government Regulation [PP] No.18/1999, and PP No.85/ 1999.

J III:
Every definition is regulated, yes?

SW:
Yes, if you want me to explain, we have prepared the transparency, Sir.

J III:
Sure, go ahead.

SW:
Can I ask for some help to… Your Honor, thank you

J III:
There is an assistant there.

SW:
Allow me to expain Your Honor. So in order for us to identify whether a substance is B3 waste or not, first of all we compare…

PS:
Your Honor, we have a suggestion, the person assisting the Witness should not stand with his back to the podium but maintain a position facing or at a slight angle to the podium.

J III:
Yes, like that. Good.

SW:
May I stand up?

J III:
Thank you, yes, sideways is fine too, just sideways, you cannot uh from there, or would you like to stand?

SW:
Thank you, Sir. I will explain how we identify B3 waste. First of all, we look at what is contained in the waste that we have, then we compare it with the Appendix 1 in Government Regulation No.85/1999. There are three tables there, i.e. [waste] from specific sources, then table of waste from non-specific sources, and table of waste of supplemental nature, or utility chemicals. Using those three tables in Appendix 1, we’d make a comparison if our waste is included in there. If our waste is included among those [in the Appendix], then it is B3 waste, but if it is not included in Appendix 1, then we’d check its characteristics to see if it is explosive, flammable, infectious, reactive and corrosive, as well as toxic. 
So we check the characteristics, if it doesn’t fall into any of those five characteristics I just mentioned then we must… sorry, if they do, Your Honor, if they do, it means the waste is B3 waste. However if there is not one characteristic… one more, that it is poisonous, we test it with a Toxicity Criteria Leaching Procedure (TCLP). With this TCLP test, we look at the TCLP result and match it with the table in PP No.85/1999, to see whether the TCLP result of our waste is below or above the quality standard. 

If it is below, uh, if it is above, that means it has to go through further testing. But if it is below, it means that the waste is categorized as B3 [sic], still needs further testing, that is with a Lethal Dosage 50 test. With the Lethal Dosage 50 test, we see whether the lethal dosage is below 50 milligram per kilogram of body weight. If it is below 50 mg/kg of body weight it means it’s B3 waste, but if it is above 50 mg/kg of weight, we have one more test, which is [for the] chronicity and toxicity. For chronicity… the one before was for toxicity… for chronicity, we compare what’s contained in our waste with Appendix 3 in PP No.85/1999. If even one of the parameters in our waste appears in, appears in table 3, then we say the waste is B3. But if the parameters found in the waste do not include any one of those in Appendix 3, only then can we can say the waste is non-B3. That is the way to determine non-B3 waste, Your Honor.

J III:
So this is the definition of B3 waste, waste meaning from…

SW:
Residue from a [unclear]…

J III:
The final residue from, whatisit, but let’s take B3 waste for example, can it be neutralized or become non-B3 with detox or equipment or with certain solutions, can it or not? I mean, if it’s already B3, it can no longer be remedied, is that it?

SW:
B3 waste has accumulative effects, but B3 waste can indeed be treated, and the results of this treatment very much depend on the efficiency of the equipment. So if the efficiency can be 100%, only then B3 waste has been successfully treated to remove…

J III:
To treat B3 waste… what can usually transform B3 waste, so that it is no longer B3 waste? What are the different systems of treatment that can be used?

SW:
Maybe I will clarify first, Your Honor. B3 waste cannot be transformed to become non-B3 waste. So no matter what, the processing…

J III:
So B3 waste will always be B3, is that right?

SW:
Only the concentration of B3 waste can be reduced. So treating B3 waste could be done by stabilizing it. After [it is] stabilized, B3 waste is then mixed with cement or some other adhesive substance, so that it becomes a solid matter. Then it is collected in a place we call a landfill. This is the first way. If the B3 is liquid, it can be burned in an incinerator, in which case the incinerator must meet certain requirements, i.e. its combustion efficiency must reach 99.99%. Then there’s a certain quality standards for the resultant emissions. Then, B3 waste can also be treated using membranecell. Those are some of the waste treatment methods.

J III:
So that’s how it is. So even with detoxification it can’t be done, right?

SW:
It won’t remove it 100%, but reduce the concentration of heavy metals or toxic compounds in the waste, but it won’t make them disappear.

J III:
But it will still be called B3, yes?

SW:
Correct.

J III:
But it will never be transformed, whatever is done to it?

SW:
Yes, Sir, that’s right.

J III:
We’ll let the Prosecution ask questions.

PP1:
Thank you, Your Honor. Witness, you explained earlier the meaning of B3 waste. You also said, and I’ll repeat, I’ll read your testimony, that “B3 waste is the residue of a business or activities that contain dangerous or toxic materials, which due to its properties and/or concentration and/or amount can either directly or indirectly, pollute and/or damage and/or endanger the environment, health, and life of humans, and/or other beings. I wanna get an explanation from the Expert, what is meant by the characteristics, “which due to its characteristic and/or concentration and/or amount, that it contains dangerous and/or poisonous substances, and because of its characteristics and/or concentration or amount.” I emphasize “because of its characteristics and concentration and/or amount.” Can the Expert explain in detail what is really meant by, what characteristics, what concentrations and what amount? Please.

SW:
Thank you, Prosecutor. About characteristics, like I just explained with the slide… so B3 characteristics are, the first characteristic is that [it is] flammable, then its corrosiveness, then its infectiousness, then its toxicity… 
PP1:
The characteristics?

SW:
Those are the characteristics. Then for the concentration, we can determine the concentration with TCLP or Toxicity Criteria Leaching Procedure.
PP1:
TC…

SW:
TCLP, which is in Appendix 2 of PP No.85/1999

PP1:
TCLP in Appendix 2…

SW:
… of GR No.85/1999, which I mentioned earlier, Sir, in the slide. So in the government regulation about the treatment of B3 waste, there is the standard quality for TCLP, Toxicity Criteria Leaching Procedure, or what’s called a concentration. As to what is meant by the amount, it is large amounts.

PP1:
Amount, right? The concentration is in the Appendix?

SW:
Appendix 2 PP No.85

PP1:
Appendix 2 PP No.85. Look for the TCLP there?

SW:
Yes.

PP1:
I brought the Appendix 2, Ma’am. Could you maybe… with your permission, Sir.

J III:
Perhaps the Defense would like to have a look at it? No need. That is, where is that?

PS:
If it’s regulations, we don’t think it’s necessary, Your Honor.

J III:
What regulation is that…?

PP1:
It is about…

J III:
That PP No.85.

PP1:
PP No.85 was the one explained earlier. Alright, so we just need to look at the regulations later. Expert, you said earlier that B3 waste, even if it has been treated in such a way, detoxified, like what the Honorable Judge asked earlier, that it won’t be able to change the characteristics of the waste, so that B3 waste can become not B3 waste. I wanna ask the Expert to explain, if B3 waste is disposed of into the environment media [sic], what will be the effects?

SW:
Yes, thank you. Sorry, Prosecutor, what was the question again? The last question which I answered or the one before that. Do I need to explain again, that B3 waste can’t be transformed or… ?

PP1:
Well, you said earlier that no matter what you do to it, no process will eliminate the B3, the danger and toxicity or what have you, won’t change any of that. So now what we wanna ask, the waste, because [you] just said that when B3 waste is disposed of into the environment, firstly, can the waste be disposed of into the environment? Secondly, [what are] the effects if the waste is disposed of into the environment?

SW:
The first answer, B3 waste cannot or is prohobited to be directly disposed of into nature without first being treated.

PP1:
Cannot be disposed of into the environment media [sic]…

SW:
Without first being treated, so…

PP1:
Without first being treated.

SW:
Like the example I gave earlier, in order for us to dispose of it into a landfill, it must be stabilized until meets the TCLP standards, which in this case means that it still contains chemicals, only then can it be disposed of, Sir.

PP1:
Alright, so I will reverse a bit first. It has been explained. It can’t be disposed of. When it is disposed of into the environment, what will happen to the environment when the waste is put there?

SW:
The effects on environmental would depend on the pollutants that are contained in the particular B3 waste. For example, if it contains arsenic, arsenic compunds, then the compound is consumed by biota in the environment, and that biota will eventually be eaten by humans through the food chain.

PS:
Objection, Your Honor, the Expert’s testimony is already talking about biota. So if [her testimony] can be limited to around her expertise, things pertaining to chemistry, thank you. If it is biota, I think it’s already talking about animals, thank you.

J III:
Not really. I think it still falls within what is allowed. The problem is now, what are the effects of disposing of B3 into the environment. I think that must be explained, I think. I think we can proceed.

PP1:
Carry on, Ma’am.

SW:
So if the polluting elements in the waste, through the food chain, are consumed by humans, let’s take arsenic as an example, then the effects on humans are, among others, hyper-pigmentation, or, even worse, skin cancer.

PP1:
Hyper-pigmentation, or, even worse, skin cancer?

SW:
Yes.

PP1:
Okay so that is one effect. I will go on, you said earlier, Ma’am, that it is forbidden to dispose of without a certain process, right? A process, but I did hear you say that even if treated it will not eliminate the B3. But you also said that it cannot be disposed of without a certain process. But through a certain process, it would therefore still be B3. Is there any effect if the waste is disposed of into the environment, in case it has been processed? Earlier, without a process, there would be effects, like hyper-pigmentation, like you said. After it goes through a process, are there any effects on the environment media [sic], and what are the effects if there are any?

SW:
I will take the earlier example of landfills. Landfills must be secured tightly with a stabilization process before it can be disposed of, er, I mean the waste must be secured tightly with a stabilization process before it is disposed of into the landfill. Then for this landfill, there are further requirements that must be monitored monthly [and] reported to the Ministry of Environment, how the waste that’s been chemically secured and then put in the landfill, and then the landfill is covered with layers and the landfield… I can show later on how complicated landfill layering is, it must still, however, be monitored. And why must it be monitored? Because, like I said, the B3 waste is only secured, but we can’t…

PP1:
Remove it?

SW:
Remove it, right. Now, if one day there is a disaster or naturally, it can leak. And that has happened to our landfill in Celeungsi [West Java] once, when it leached out. So that can happen, because even though it has been covered with earth, then also a layer of HDPE [High Density Polyethylene], but due to reactions that were still taking place, and also maybe rain water that seeped through. Now, one day, because we didn’t know, whatisit, the quality of those man-made layering or natural layers of land, as said, leaching or infiltration of waste material took place in the landfill. That’s why it must be monitored continually and still, the dangerous effects could be like what I said before, Sir, if it seeps into the groundwater, that groundwater then becomes our drinking water and is consumed by us. We could suffer illnesses, depending on the pollutant.

PP1:
Alright. Perhaps I want to ask, was the process you were referring to, that process, is there such a process? What you were referring to… well, let’s say that the B3 waste disposed of into the environment must go through a process. What I wanna know, the actual process, what is it really like, eh? The process that allows B3 waste to be disposed of into the environment, that B3 waste process?

SW:
The treatment process?

PP1:
The treatment process.

SW:
So the treatment process. So, say that the B3 waste is a sludge or mud…

PP1:
Mud…

SW:
Then we mix it with cement… mix with cement of specific mixture. So before we mix the waste with cement, we would first test it with the TCLP. So by knowing the content of the polluting parameter of the waste, we can make a recipe to measure how much cement needs to be mixed, and the cement is mixed and the TCLP is then measured again until it is below the quality standard in Appendix 2, and only then it can be placed in the landfill or storing place where the soil meets the porosity requirement of 10-7 meters per second. Then it must be packed into a thickness of 1 meter. Then underneath it there are pipes to catch any leakage of leaching, the percolating waste that had been secured. That’s the treatment.

PP1:
Alright. So you said landfill. So this landfill, where is this landfill? Is it on land or at sea?

SW:
As far as I know, landfills are on land.

PP1:
On land. Is it possible that landfills are at sea?

SW:
As far as I know, if it is at sea, it’s called Submarine Tailings Disposal.
PP1:
Submarine Tailings Disposal. Are there any requirements about how that waste is to be treated to allow its disposal at the sea, what you call Submarine…

SW:
Submarine Tailings Disposal.
PP1:
Tailings Disposal.

SW:
As far as I know, there is not yet a quality standard that determines the quality of waste that can be stored using the STD method.

PP1:
Not yet?

SW:
It doesn’t exist yet.

PP1:
Therefore, can this B3 waste be disposed of in the sea?

SW:
It cannot.

PP1:
It cannot be disposed of in the sea. Okay.

J III:
Hold on, hold on there. I mean, seems like there’s some conflict between your first answer and… my understanding, alright, you said if it has been processed in a certain, whatwasit, it can then be, whatisit, but sometimes you say it can’t, I mean, so I mean so that there’s clarity, so can this B3 waste be dumped into the environment if it is treated to meet the requirements you mentioned earlier? So don’t just change later on saying it cannot. So that if it is not allowed indeed, why does the government, for example, allow people to dispose of B3 waste? I mean, this could be problematic later on, right? So I mean, like you said earlier that if B3 waste is treated in a certain way, it can be disposed of into the environment, but then later on you would go on and say that B3 can’t be disposed of into the environment, so that there won’t be any, howd’you say…

SW:
Confused, right, Sir?

J III:
Yes

SW:
Alright, Your Honor, I will try to clarify. B3 waste can be disposed of into the environment, the environment media …

[Recording stopped]

SW:
…standards that have been determined, but sorry, the Prosecutor’s question whether the waste can be directly dumped into the sea. If it is directly dumped into the sea, it is not allowed.

J III:
Yes, it can’t be [dumped] directly if it is B3, unprocessed waste, without being processed…

SW:
Without being processed, it may not.

PP1:
Alright. So to continue, my earlier question was if it has not been treated. If it is treated, well, this is specifically for what is being dumped into the sea. You did say earlier that treatment for landfill treatment is on land. Now I’m asking about the requirements for treatment and what is the treatment process if the waste is disposed of in the sea? that STD you said earlier…

J III:
There’s none she said. It hasn’t been regulated yet…

PP1:
More or less the Expert’s opinion.

J III:
Yes, like she just said…

PP1:
More or less…

J III:
STD…

PP1:
Submarine Tailings Disposal
SW:
Well, to my knowledge, in this case the Government of the Republic of Indonesia has not yet determined the quality standard for disposal by STD, but in other countries there are [regulations], Sir.

J III:
Are there?
SW:
So in Alaska, for example, or in the Philippines or Papua New Guinea, they have a quality standard for disposal by STD.

PP1:
Ouw, so that’s how it is. So we do not yet have, whatisit, what I mean, more or less, what is the process if we dispose it into the sea. So we don’t have one, right?

SW:
To my knowledge, not yet.

PP1:
I am not referring here to the quality standard, but the methods for treating waste, so it can be disposed of into the envinroment, and in thise case the environment medium is the sea.

SW:
Sorry Mister Prosecutor, if your question was in general, if it is in general, then yes there is, because in other countries they have been doing it.

PP1:
Ah, so this is in general, we are not focusing on…

J III:
Because you are an Expert Witness, not a Factual Witness, just stay within your expertise. So we don’t need to go into…

PP1:
The general.

SW:
Yes, alright. This is already being done, like I mentioned, in a number of countries, Alaska, the Phillipines and Papua New Guinea. They have been doing waste disposal by STD.

PP1:
Yes, according to your expertise, to your knowledge as an expert, the process, what is this process actually so it can be disposed of into the sea?

SW:
From what I know, the waste that is to be disposed into the sea must meet particular quality standards, so that the polluting parameters in the waste can be considered safe if it is dumped into the sea, and also there are requirements for the site in which it is to be dumped at sea, and that requirement, I only know that it must be below the thermocline [layer], but that is beyond my expertise, about thermoclines.

PP1:
Oh so that’s how? It’s just that you explained that if it is on land, in landfills there is cement and all that stuff, so then would this also apply if [it is] disposed of into the sea? Would the treatment for B3 waste be the same if it is disposed of into the sea?

SW:
What had been done using the existing technology, [it is] not mixed with cement, but a chemical process is applied so the waste can meet the quality standards required by a particular country.

PP1:
Oh really? Alright Your Honor, to be continued by my colleague.

PP4:
Thank you, Witness, before you talked a lot about B3 waste, what we want to ask you are all tailings or mining waste considered B3 waste?

SW:
Whether tailings are considered B3 waste or not, according to provisions of PP No.18, 1999, and PP No.85/1999, [one] must perform tests of the properties and/or the toxicology, and from the toxicology testing which we explained earlier, it can be tested chronically [sic] that is by comparing the parameters found in the waste with Appendix 3 PP No.85/1999. If one of the parameters in the waste in question matches those in Appendix 3, then the waste is considered B3 waste.

PP4:
What do you mean by the parameters that you just explained…

SW:
The parameters are the chemical compounds. So in Appendix 3 there is a list of 400 chemical compounds, for example, arsenic compounds, mercury compounds, cyanide compounds, there are 400, Sir, I can’t recall them all.

PP4:
So when those contents are found, only then can the waste be called B3 waste?

SW:
Correct.

PP4:
Correct or not?

SW:
Yes.

PP4:
We continue. Witness, what chemicals or compounds found in tailings are considered B3?

SW:
The chemicals in tailings that are considered as B3 parameters are, among others, Arsenic, Mercury, Lead or Pb, then CN, cyanide, Cd, Cadmium, Chromium, Antimony (Sb). Those are the main ones.

PP4:
You just mentioned arsenic, mercury and others. What are the dangers for the ecosystem and human health?

SW:
The dangers, like I said before, for arsenic it can cause, most dangerous of all, skin cancer. Mercury can cause damage to the nervous system or less seriously, tremors. As for lead, it can also affect the nervous system.

PP4:
Expert, what efforts or actions must be taken in order to mitigate the impacts of waste disposal?

SW:
The efforts that must be done is to perform treatment of the waste according to the provisions stipulated in Government Regulations No.85 and No.18/1999, so that the waste is safe to be disposed of into the environment.

PP4:
Expert Witness, could you as the expert witness, I mean Expert, could you explain to this court, the influencing factors, you mentioned about concentration, right? So what are the factors that influence the concentration or levels of pollutants in sea water?

SW:
The factors that influence sea water pollution are, among others, if there is liquid waste disposal into the sea which exceeds the quality standards or without being treated, or if solid waste is disposed of into the sea before it is treated first. Those are the factors that can cause pollution.

PP4:
How safe is waste disposal into the sea? In this case it’s B3 waste, yes?

SW:
The disposal of B3 waste into the sea must be done below the thermocline, but that is beyond my expertise, to talk about thermocline.

PP4:
Witness, do you understand, alright, the waste mechanism in the sea water affects the environment of micro-organisms in the sea?

SW:
Yes, because the pollutants in the waste that go into the sea will be consumed by the organisms in the sea, planktons, or small fish, are then eaten by big fish, and through the food chain, ultimately eaten by humans, and this will affect human health. 

PP4:
Expert, what are the biochemical characteristics of compounds, arsenic and mercury on the marine biota?

SW:
Madame Prosecutor, I am not a biochemist so I don’t know the actual impacts on the marine.

PP4:
Expert, is it true that in the food chain, humans will become the main victims as the final consumer, we get direct exposure in large amounts?

SW:
Because it is usually humans who are measured to see a certain environmental impact, so usually it is humans who will be exposed the most. Actually, even fish will already be exposed and fish usually die immediately because they have a small body mass, but humans, because of their large body mass, with the same levels consumed by fish will not be impacted in the same way as smaller organisms, but there would certainly be impacts.

PP4:
Witness, you explained earlier, I mean, Expert, you explained earlier that waste that is to be disposed of into the sea must meet quality standards. Can you explain in more detail what you mean by meeting quality standards?

SW:
So waste that will be disposed of in the sea, we must see whether in a particular country there are quality standards for the disposal of such waste, both liquid and solid waste or a mix of both, and we must check that. Then the disposal must fulfil the requirements, where there are no living organisms anymore or below the thermocline level. That is the requirement.

PP4:
Alright, thank you, our colleague will continue.

PP2:
Thank you. Witness, we would like to get an affirmation from you concerning your knowledge of tailings. It has been said earlier that there are a number of elements found in tailings, but there has not been a clear statement as to whether tailings are classified as B3 waste?

SW:
Yes, tailings are classified as B3 waste. I will try to explain it with a transparency, Your Honor, with your permission so that it’s clearer.

J III:
But hang on, okay, before we get into that, this term “tailing,” does it refer to what has come out, what has not yet been treated or even if it has been processed, is it still called tailing? Mining waste, for instance, say it has been treated, right, detoxified or, and whatever it is, is it also called tailings? What’s referred to as tailings, does it include that which has not yet been treated?

SW:
Your Honor, this is as far as my knowledge goes, because I am not a mining expert, as far as I know, tailing is a residue or waste from mining activities.

J III:
Oh, is that so? So whether it has been treated or has not been treated…
SW:
… it is called tailings.

J III:
So tailings, right? Ouw, alright, go ahead then.

SW:
So for tailings from mining activities, we identify it by… because in PP No.85/1999, article 7, passage 5, it states that for waste from mining activities, among others, that is number D22, it must be determined if the waste with the code D22 is B3 waste or not. The characteristics and/or toxicology tests must be performed, and for characteristics test it has been explained. Now, as far as the toxicology test, there are two: for the ‘acuteness’ using the Lethal Dosage 50 procedure. While the ‘chronicity’ is tested by comparing it with Appendix 3 of PP No.85/1999. So like we have explained, if there are parameters in those tailings include one of the parameters listed in Appendix 3 of PP No.85, which lists 400 chemical compounds, listed there, that waste would be classified as B3 waste considering its toxicity, then the concentration. Then there are also migratory characteristics, bio-accumulation, and the large amount. Like that, Prosecutor. Thanks.

PP2:
Thank you. So generally if it is called tailings it could be included under the category of B3 waste, is that correct Ma’am?

SW:
Correct.

PP2:
Now referring specifically to PT NMR, alright?

J III:
Alright, I will remind again, I have also read this in the statements here. If she is to be examined as a Factual Witness also, we will swear her in at another opportunity as Factual Witness. That’s what I think.

PP2:
It’s like this, apologies Your Honor. We… the Witness earlier explained that tailings in general are considered B3 waste.

J III:
Yes, it is precisely because her expertise is of a general nature, if she goes into a specific case, it would no longer be general, right?

PP2:
So I will change the question, I will change the question. If in the tailings waste there are elements of silver, arsenic, antimony, barium, cadmium, cobalt, chromium, copper, iron, mercury, manganese, lead, selenium, zinc, pH, total cyanide, cyanide WAD [sic], can it be categorized as B3 waste?

SW:
Clearly, Mister Prosecutor, that would be B3 waste. Because all the parameters that you read out are listed in table 3, in Appendix 3 of PP No.85/1999.

PP2:
Yes. So, if it is B3 waste, is a permit required or needed for the disposal or placement of that B3 waste?

SW:
Yes, for the disposal of B3 waste into the environment, a permit from the State Minister of Environment is needed.

PP2:
What is the [legal] basis that says that the disposal of B3 waste must obtain a permit from the Minister of Environment?

SW:
It is in PP No.18/1999 and PP No.85/1999.

PP2:
What is your opinion if that B3 waste is then disposed of into the environment without securing a permit?

SW:
If B3 waste is disposed of into the environment without first securing a permit, first we would certainly worry whether the B3 waste is safe, whether it has met the quality standards determined by a particular country. So if it is [disposed of] directly, the level of safety would be of great concern. Secondly, if the disposal is without permit, it would be an illegal disposal.

PP2:
Alright.

J III:
So here’s the thing, alright? From the beginning I have told you, ‘kay? Clarification of what B3 waste is, that according to this Witness, this Expert, it may be disposed of into the environment so long as it has been processed. There are certain parameters or certain levels that allow it to be disposed of, am I correct?

SW:
And it must also fulfil the requirements, Sir.

J III:
Right, so this could sometimes get confusing later on, it’s as if B3 can’t be disposed of. This could all get mixed up, right? So actually from her testimony here, it can actually be disposed of, this B3 waste, so long as certain requirements have been met, for instance detoxification, and what have you, right? But it is still called B3, right?

SW:
Yes.

J III:
Though the name hasn’t changed, it can still be disposed of. So now you, as part of the Ministry of Environment, are being asked whether B3 that has been treated has got the permit to be disposed of into the environment? That’s what the question was, more or less, right? Obviously if it hasn’t been treated it couldn’t be disposed of, right? But after fulfilling certain requirements stipulated in the GR and so forth, through detox and what have you, does that also require a permit?

SW:
Yes, that would certainly need to fulfil the permit, because permission to dispose of into the environment is regulated in Law No.23/1997 concerning management of the environment.

J III:
I see.

PP2:
Thank you. We I will continue my questions to the Expert. In your testimony early on, that B3 waste must go through a process and that there are also certain requirements, is the detoxification process one of the ways or one of the processes that must be carried out in the disposal of B3 waste?

SW:
Yes, the detoxification process, an example of one of the technologies [applied] before B3 waste [can be] disposed of into the environment.

PP2:
Example of one, or one of the processing methods of B3 waste, yes? Earlier you also said distinctly that compounds or a concentration of compounds from B3 waste that has been processed can never disappear, but can only be reduced.

PS:
The Witness has not yet said anything about that, Your Honor. The Prosecution should better ask first, rather than anticipating the answer. Thank you.

PP2:
We feel all of us have heard the Witness’ explanation clarifying that, and I also based it on notes from the Witness’ testimony. So if I may go on, alright? Is there any addition to that, that the process that must be carried out with… in fact you also mentioned that it must work 100% effectively early on in the hearing…

SW:
The efficiency of the equipment used, or the efficiency of the technology must be 100 percent. Only then can it be said that the processing is safe, so it is safe enough to meet the quality standards.

PP2:
Alright. So the efficiency of the equipment or technology must achieve 100 percent, and only then can the B3 waste produced after the processing fulfil what is desired.

SW:
But, sorry Mister Prosecutor, I fear this might cause trouble later on, the definition of this equipment efficiency would again depend on… y’know, those instruments were made with specifications required by the customer, so certainly the customer’s specifications were made to fulfil the quality standards stipulated by the government of a particular country. So if the specifications have fulfilled the quality standards and can be 100 percent, that would be best.

PP2:
Yes. If there’s failure, or the processing cannot attain a quality of 100 percent, will that also influence the waste, the concentration of waste that is produced?

SW:
It would definitely affect, because if a certain equipment used to decrease the toxicity… so for instance you mentioned that it must reduced the toxicity, say to 90 per cent, because equipments rarely achieve 100 percent, and it turns out that the equipment can only work with a 65 percent efficiency, this would mean that a great amount of the concentrations that should have been met, will exceed the pre-determined quality standards.

PP2:
So it greatly affects the process’ performance, it greatly affects the waste that will be produced?

SW:
Correct.

PP2:
Yes. Chemically, still talking chemically, Ma’am, can the… can the elements that I just read out… there was silver, arsenic, antimony, barium, cobalt, chromium and so forth like I just read, those that are in the tailings, can these compounds be dissolved in sea water?

SW:
In principle, all heavy metals, if they are in water, will dissolve. Even more so in sea water, there is still oxygen, so the heavy metals will definitely dissolve.

PP2:
So all those compounds [I just] mentioned will dissolve in sea water, moreover like you said…

J III:
There is oxygen present.

PP2:
If there is oxygen present, right? If those compounds can dissolve or mix with sea water, then according to my opinion, according to your opinion, this can also affect the existing ecosystem or life-chain?

SW:
It can affect the life-chain because there’s the food chain that will… dissolved compounds will be eaten by biota in the sea water and then will be eaten by humans and will obviously affect the human health.

PP2:
So the dissolving of those chemical compounds can have an effect. The effects that later appear, the effects that later appear, can it be that no matter the amount, there would still be effects? No matter what amount of those chemical compounds in there, meaning the quantity, could that affect the effects on the ecosystem?

SW:
Prosecutor, Sir, specifically for B3, like how the definition of B3 waste depends on the characteristics and the concentration and the amount. So the particular amount, the concentration is not determined. So even a small amount of B3 waste will have an effect.

PP2:
It will have an effect…

SW:
Because it has… it has an accumulative effect. It cannot, whatisit, disappear with, or be broken down. So it will continue to accumulate.

PP2:
Yes, so now what I want to ask you, what particular requirements must be met by the producer of this B3 waste?

SW:
The producer of B3 waste must process the waste, and the provisions on how to process the waste are regulated in PP No.18/1999.

PP2:
Did you also mention early on that based on the Laws of waste disposal into the environment or B3 waste disposal, one must get a permit. Can you tell us about the procedure to obtain the permit for waste disposal?

SW:
The permit procedures for the disposal of B3 waste is done the submitting of an application that must be filled out according to the format determined by the Head of Bapedal Decree No.168/1994. So the entity producing the B3 waste must fill that format, or the form that is found in the Head the Bapedal’s Decree, and then submit it to KLH now [unclear] Bapedal. Then KLH will evaluate administratively and technically. If KLH needs a technical clarification, the proposing entity or that which produces the B3 waste will be asked to give a presentation, and then if KLH is satisfied that the B3 waste treatment has fulfilled the requirements in PP No.18/1999, the State Minister of Environment will issue a letter of decree for the issuing of a licence to process that B3 waste.

PP2:
Is this permit, the one that is issued, as you explained, based on procedures that must be completed… is this permit permanent? The permit to be issued, is it permanent?

PS:
Your Honor we object, [this] has been weighed…

[Recording stopped]

PP2:
This permit seems to be outside of the Witness’ expertise.

J III:
Yeah, let’s try to get back on track, I mean, if there is an expert from KLH who knows about permits, licensing, we could ask them later, yes?

PP2:
Yes.

J III:
Or maybe later she could represent, for example, concerning PT NMR, she could be [called] as a, whatisit, not as an expert but otherwise, if that is what’s needed. That is if she agrees to, yeah?

PP2:
Yes.

J III:
So if we are going that way, we will swear her in not as an Expert, but as a Factual Witness. We may do it later.

PP2:
Thank you.

J III:
But about licensing, then you wouldn’t know the, whatisit, or won’t understand. So maybe, according to [your] chemistry expertise, like, whatwasit, tailings, or whatwasit, that’s got to do with the chemistry business, I think that’s where the expertise is. That’s her educational background too, yes?

PP2:
Thank you we will continue my questions to the Expert. The chemical compounds, like I just mentioned, is it true that the density, the specific weight of those chemical compounds would combine into one form, called tailings? Is that right, Ma’am?

SW:
Yes the specific weight depends on the size of the grains. So the larger the grains, the specific weight will surely also increase.

PP2:
For tailings in particular, is the specific weight of tailings larger than the weight of sea water? 

SW:
As far as I have read from reports of studies on tailings, the specific weight of tailings is greater than that of sea water.

PP2:
If the specific weight is greater than that of sea water, will that guarantee that the tailings will always remain on the sea floor?

SW:
There is nothing that can guarantee the tailings will always stay on the bottom, because at the bottom of the sea there is a confluence of sea water.

LMPP:
Your Honor, this is once again about oceanographic matters, thermocline that was…

SW:
Yes, that is outside my expertise, Your Honor.

PP2:
Yes.

J III:
Actually, Ma’am, you are also sometimes caught up without realizing that you have already gone in there, because later it’s going to be about effects of thermocline, and you are not an expert on that, right? About the presence of oxygen at particular depths, that in thermocline there is no more oxygen, whatwasit? You already said Ma’am, you have no expertise in the field of thermoclines.

PP2:
So what I mean by my question is her knowledge, based on a the relativity of specific weights, Sir. I won’t refer to oceanographic matters, but only a comparison of specific weights, if it can guarantee that tailings will always remain on the ocean floor?

PS:
Your Honor, we would like to respond to what has become… so the Prosecutor wants to ask, if he really wants to ask or to know about the weight, that would be talking about gravity, and if it is gravity, we are talking physics. Even more so, if we are talking at sea, we are talking about oceanology, so I think it’s true that specific weights in this case is not covered by chemists. Thank you.

J III:
What do you think, Ma’am?

SW:
If we are only talking about the specific weight, I have the knowledge. 

J III:
I also know that if the specific weight is greater it will certainly sink. Right? Ha ha ha…

SW:
That principle is common knowledge, Sir.

J III:
It is definitely common knowledge, if the specific weight is greater it will sink, right? Like oil and water, right? Well, it does have a lot to do with physics too. Talk about other things. Stick to chemistry perhaps, because that seems to be your academic background, Ma’am. Especially B3 here, you are very well-informed about it.

PP2:
Alright, for now I will hand it over to my colleague to…

PP1:
Thank you for the opportunity, I will continue. Just a few questions from me. You were just saying about the parameters read out by my colleague, which include, among others, arsenic, mercury and others, and if they are present, it can be categorized as B3. Do those parameters also exist in nature, I mean, for example in mountains, can you find mercury and other things?

SW:
Yes you can, Sir. For example in natural gas. We extract the gas, but there are mercury compounds in there too.

PP1:
Then how come they are considered dangerous if these parameters actually exist in nature also? Is there a particular condition that makes them dangerous? I’m asking you to explain.

SW:
If those heavy metal compounds exist in nature, then naturally their bonds would surely be very stable and it is the power of Allah that makes the bonds so stable so they don’t affect the health of humans. But once we do something to nature, so that those heavy metals that were initially tightly bound and perfectly stable in nature, are disturbed and may be lifted out, so what was previously confined in nature, comes out through processes of human activity. So even though the compound is mercury in both cases, but the mercury found in nature is stable, unlike the mercury obtained by a process [or] activity.

PP1:
Oh really? So in that condition it is considered dangerous, yes?

SW:
Correct.

PP1:
Enough, Your Honor.

J III:
Finished.

PP2:
Expert, we have one more question. You said earlier there, that the law regulating the treatment of B3 waste is PP No.18/1999, right? In the waste codes list, here is a list of B3 waste coming from specific sources. Is it true that the industrial activity of mining is also a source of B3 waste?

SW:
Correct Sir. Just like we explained earlier, so for mining activities in particular, after [tests] are performed to determine whether it is B3 waste or not, a characteristic test and/or a toxicology test must be carried out. So a chronic toxicology test would make it clear if the mining waste is a B3 waste because the parameters that the Prosecutor read out are in Appendix 3 of PP No. 85/1999.

PP1:
Year 1999. Referring to PP 18/1999, mining is also a source of B3, is that right?

SW:
Correct.

PP1:
In the regulation here, it is also said that the B3 waste code for mining is assigned the code D222. This is according to regulation, is it true?

SW:
Correct Sir, as I told you before, it appears that tailings contain a number of parameters that are found in Appendix 3.

PP1:
Alright, thank you, Your Honor.

J III:
We will now give the opportunity to Legal Counsel I first, okay? Please.

LMPP:
Thank you, Your Honor. Expert, can you hear me well?

SW:
I hear you, Sir.

LMPP:
I will begin with you academic and professional background, as provided to the Investigator. You graduated in 1984, right?

SW:
Correct.

LMPP:
S1 [undergraduate], what was the title?

SW:
At ITB [Bandung Institute of Technology] we don’t have titles, Sir. So my diploma was only a baccalaureate in chemical engineering.

LMPP:
Oh, so a baccalaureate in chemical engineering, Strata 1, yes?

SW:
Correct.

LMPP:
When completing an S1 degree over at ITB was there an academic paper [written] as a sign that you have graduated as an S1?

SW:
There was. I wrote a scientific paper with the title “Utilising Wood Refuse by a Process of Gasification.”

LMPP:
So “Utilising Wood Refuse by a Process of Gasification.” That was what you wrote to complete or be recognized as an S1 graduate in chemical engineering?

SW:
Correct.

LMPP:
So it means that your academic paper had nothing to do with B3?

SW:
It does Sir, because from burning of wood, it takes place… because there is a gasification reaction process, there is a compound called tar and it is considered… when its composition is analyzed, turns out it also contains materials considered as B3.

LMPP:
Concerning mining, any of your scientific papers related to mining?

SW:
None.

LMPP:
None. If [you] can explain briefly, alright? Percentage-wise, because you said it’s got something to do with B3, although it’s wood, nothing to do with mining, how large a part of your academic work is related to B3?

SW:
30%, Your Honor. I have already answered this because back then I did not look at my paper it terms of the percentage of B3 waste or otherwise. And also when I wrote my paper, there were no laws yet about B3 waste. It was only a thought. So I can’t positively answer about percentages.

J III:
I think there is a subject on it for chemical engineers, there is a subject concerning B3 waste.

SW:
If you say subject, there is, Your Honor. But in an academic paper…
LMPP:
Because we need to see how compelling this opinion is, Your Honor. Back then there were no regulations on B3, so you weren’t paying much attention to it. You even went on to say around 30%, but then you retracted it and said “I can no longer remember, because I wasn’t really paying much attention,” isn’t that right Expert?

SW:
Well, not that I don’t remember… because I didn’t focus [on it].

LMPP:
So it simply means that you don’t remember much about your academic paper to become a baccalaureate. That’s what’s important. Alright, so then you graduated as an S1. After that have you ever written anything about B3, or did, or wrote a scientific paper about B3?

SW:
I did.

LMPP:
You did write something?

SW:
I did not bring it, but I…

LMPP:
No, my question was, is there or no?

SW:
There is.

LMPP:
Published?

SW:
No.

LMPP:
So you have never written any scientific paper about B3 that has been published?

SW:
Correct.

LMPP:
Alright, you then continued to S2. Did your S2 had anything to do with B3?

SW:
Not directly, but at the time I was working structurally as Kasubdit [Sub-Division Head] for the Management of B3 Waste, so I needed to know about management matters, because my level required that I carried out the management of B3 waste treatment.

LMPP:
No, my question is, in what area was your S2?

SW:
International Management.

LMPP:
International Management, no B3 engineering, right?

SW:
No.

LMPP:
Alright. Did you continue your education after your S2 in International Management? Any formal education?

SW:
You mean outside?

LMPP:
Formal education after your S2. Here you said at Prasetya Mulya, Jakarta. So you studied there?

SW:
Yes, for my S2.

LMPP:
Prasetya Mulia, is that a University, an Institute or what school is it?

SW:
A Higher School of Management. [College]

LMPP:
Oh, a Higher School of Management. After this S2, did you continue your education? You mentioned S1, S2 and S3?

SW:
No more formal education.

LMPP:
So no more. So that was all of your education, right? So this is accurate, just like you told the police?

SW:
Correct.

LMPP:
Alright. So now I move on to your work experience. You were a lecturer at University of Balikpapan. You said that, is that right?

SW:
Correct. I lived in Balikpapan then, so I worked as a lecturer for chemistry and mathematics.

LMPP:
So for chemistry and mathematics. Then you became the Kasubdit [Sub-division Head] for B3 Waste Management at Bapedal, correct?

SW:
Yes.

LMPP:
From 1990 until 2001, correct?

SW:
Correct.

LMPP:
Alright. I will focus further on this then. You were asked by the Investigator about your tasks as the Sub-division Head for B3 Management. There were three aspects that you mentioned, those being drafting of regulations, so that means as a regulator, right? The second was monitoring. What did you mean by monitoring?

SW:
Monitoring is carrying out monitoring of an operation that is to request a permit for treatment or management of B3 waste, and/or monitoring of operations that have already obtained a permit for B3 management.

LMPP:
So before and after the permit it is monitored?

SW:
Correct.

LMPP:
Is it monitored passively or actively?

SW:
Actively.

LMPP:
So it is monitored actively. What do you mean by that?

SW:
We check all the documents and we also take samples for monitoring purposes, all performed by our office.

LMPP:
So it means it can’t be proactive, perhaps, beyond active, perhaps, because you also documented in the office as well as in the field, right?

SW:
Because we cannot just trust an operation. If the operation takes samples, we’d also have to do our own sampling.
LMPP:
Sure, so you mean that as the Sub-division Head you were very active because you didn’t just believe the samples taken by the operator, right?

SW:
Actually, it is all regulatd in PP 18/1999, which includes the obligations for the government to carry out supervision and monitoring.

LMPP:
So the supervision you just spoke of, the active one, it follows the regulations, right?
SW:
Correct.

LMPP:
So very active monitoring. Then the third part was evaluation. So again, there was drafting, legal drafting, two, monitoring, and three, evaluation. Could clarify what is meant by evaluation?

SW:
What is meant by evaluation, let me take an example, say an operation is filing a proposal to get a permit for the disposal of its fly ash into the environment, by applying a layer of water after the fly ash is buried so that the fly ash will not be dispersed into the air. We would do an evaluation technologically to assess whether what is being proposed deserves getting a permit for the disposal of B3 waste.

LMPP:
So those are pre-approval, when it is proposed, you do the evaluation. So it’s the proposal that is being evaluated.

SW:
Correct.

LMPP:
Now after it is implemented, you continue to evaluate?

SW:
Yes, like I said, by monitoring, and the Minister of Environment’s Decree about licensing says that not all permits are issued on a permanent basis. So we’d look at the situation. Then there are permits for 3 years, for 1 year, so every time the permit is to be extended, it must be evaluated again.

LMPP:
Yea, the answer should have been short actually. So you also evaluate the implementation, right? Then surely there is a legal basis, I mean, the government doesn’t just go ahead and take measures without any legal basis, I think. So now, in performing an evaluation… ‘coz the implementation is evaluated, right? If you find things that don’t meet the regulations, what do you do?

SW:
If it doesn’t agree with the regulations as prescribed in PP 18/1999 and PP 85/1999, the permit would be revoked or not renewed.

LMPP:
Right, so surely you would take actions when the evaluation [results] don’t agree with the regulations and laws and/or the permit, right Witness?

SW:
I don’t understand Your Honor.

J III:
According to her expertise, or it’s going to be like before, about licensing, it has been said, no? [If we’re] going to discuss licensing, we can swear her in again representing KLH as a, whatwasit, having to do with chemistry, right?

LMPP:
Oh I see. It’s just that I began with statements that are in the BAP, Your Honor, the two things she related earlier about her job, she said drafting, monitoring and evaluation. So it is quite clear, that in the implementation you can take actions. Alright, so that is my general question. I will continue on. You said earlier that waste can be disposed of into the environment, but not directly, right?

SW:
Must meet the requirements prescribed in regulations. 

LMPP:
So not directly, meaning that it must meet the requirements you explained earlier, right?

SW:
Correct.

LMPP:
Can you confirm again what the requirements are before it can be disposed of?

SW:
An example, because there are many requirements, like the use of installations for air emissions must meet the Decree of the Head of Bapedal, in the Ministerial Decree 03/1994. Then for waste disposal in landfills, that must also fulfil the requirements for landfills in the Ministerial Decree 03/1994.

LMPP:
I’ll just go directly, more specifically into the waste codes. In your explanations earlier, in the slide, there was a code for waste, there was a code, D something?

SW:
D 222.

LMPP:
D 222, what is that?

SW:
Waste from mining operations.

LMPP:
Can it be placed or disposed of into the environement?

SW:
Going back again, Sir, to my answer that waste can be disposed of into the environment once it meets the requirements set out in the applicable laws.

LMPP:
Earlier you said there were two, if I’m not mistaken, a TCLP test and what you called a characteristic test, correct?

SW:
Those are to identify a waste, but for treatment, as I exemplified with waste processing in landfills, before the waste is placed in the landfill it must fulfil TCLP in Appendix 2. That is specifically for the processing of waste by landfills.

LMPP:
So all this is to determine whether it is B3 waste or not, those two things you mentioned?

SW:
Yes.

LMPP:
So to determine whether waste from mining with the code D 222 is B3 waste one must first carry out a TCLP and characteristic tests, right?

SW:
Correct.

LMPP:
Are those two alternative or cumulative?

SW:
According to regulations. It says “and/or,” so it can be any one of those.

LMPP:
It can be any one of those, okay. Expert, I would like to show you three letters relating to B3. May I show them first to identify them, Your Honor, even though this has been done in the previous hearing. So we are going to pose a question based on this.
J III:
Hold on, actually, earlier I limited the Prosecution in posing questions. So that if I do let you here, I will also give them the opportunity to pose the same matter about, whatwasit. So what I mean here, concerning things like licensing and such, later on if this is her field in the Ministry of Environment, not as an expert, we can swear her in again, but not as an expert, that’s how. I’m just worried this will be protested if it is heading that way, then over here it will go that way. So let’s find a way here, I mean, let’s not protest each other, y’know, this is too sensitive. Now, I see that in the investigation, this is getting into PTNMR, yea? So we can say that there are two opinions here, she is called an Expert Witness, while in reality a Witness is someone who knows, has seen or experienced an event, right? So as an Expert Witness surely must go along with her expertise only, right? We limited that she is an Expert Witness in the field of chemistry, and then she also worked as the Head B3 Management Sub-division of Bapedal, of course she knows about Bapedal’s B3 waste treatment, and then she also has a background in chemistry, But later on if we get into licensing process or what have you, wouldn’t it be better if we swear her in again, but not as an expert? So maybe as a representative of the Ministry of Environment.

LMPP:
Your Honor, perhaps I was misunderstood. I am not going to ask this Witness about licensing, but what is related to her expertise, because the letters I’m holding here are four files concerning B3 waste, so it is not about licensing. This has to do with the TCLP test and so forth. So I just want to show her this letter first to identify it, and then I will move onto the questioning. May I step forward to show her.

J III:
Go ahead.

[Letter is shown to the witness]

J III:
Please, Witness, begin with the question, are you aware of this or not.

LMPP:
I have three letters here. The first is a memorandum from the Ministry of Environment, from Masnellyarti Hilman. You know her, right?

SW:
I know her, [she is] my superior.

LMPP:
Any blood relations?

SW:
No.

LMPP:
In this memo there is a statement that PT NMR had done a test to identify its tailings waste with a TCLP test, and that test showed that [the levels of] heavy metals such as mercury, arsenic, lead and antimony were smaller than the determined limits. That means it is allowed, right?

SW:
Not that it’s allowed, Sir, they were smaller because there are regulations. 

LMPP:
Okay, by PP No.18/1999, if it is smaller than [the levels] determined by the Government Regulation, that means it is allowed.

SW:
There is another test, Sir

LMPP:
Ah, so that is what needs to be clarified, Your Honor, so that it is clear.

[Recording stopped]

LMPP:
The STP showed a level that is smaller than the limit determined by PP No.18/1999. So this is not automatic either?

SW:
Not yet.

LMPP:
If it is below what is determined by the Government Regulation?

SW:
It must be tested again, with the chronicity test, Sir. Chronicity is what determines in the end.

LMPP:
But you do know Masnellyarti in this letter?

SW:
I do Sir.

LMPP:
Now, the second one. This is a research report analysing the content of Mercury, Arsenic, Lead and [unclear] in sediment and sea water around the mouth of the waste disposal pipe of PTNMR in Buyat Bay, written by the Research Team according to the letter of assignment from the Vice Governor in 1999. Now, in here is a conclusion that the content of Hg, As, Pb and Sb in the sediment sample from Buyat Bay at that time didn’t indicate pollution in the waters of Buyat Bay. This is indicated by the TCLP levels of each element that are less than the threshold of quality standards according to PP No.18/1999. Now, my question is, did the Provincial Government have the authority to carry out research in 1999?

SW:
No they didn’t, Sir. Specifically for treatment of B3 waste the authority is with the central [government] and the conclusion is incorrect, Sir. If the TCLP levels were below the standards stipulated in PP No.85/1999, this doesn’t mean they were not polluting.

LMPP:
Okay.

SW:
For pollution there are other parameters.

LMPP:
Okay, that is your comment. There are other experts with different opinions.

SW:
There are pollution experts, right?

LMPP:
Alright. This one is also from 1999, also from the North Sulawesi Provincial Government, that was the opinion, right?

SW:
Yes.

LMPP:
But you have never seen this letter?

SW:
No.

LMPP:
Okay, we will ask about this later to the… these TCLP results here, from the Pusarpedal Bapedal, [signed by] Nurbaiti, you know this person? From year 2000?

SW:
Actually I don’t, because I don’t know everyone, because Sarpedal is in a different building at the head office, so I don’t know that person.

LMPP:
But this Pusarpedal Bapedal here?

SW:
We are in one office [building] but I don’t know.

LMPP:
Oh, so personally you don’t know, but the address is there, right?

SW:
Correct.

LMPP:
Ah, so these are the TCLP results. Is there anything you can tell us about these results, the results of this analysis?

SW:
This doesn’t show TCLP results, Sir, these are laboratory test results. No Sir, this isn’t TCLP, but it was [done] with AAS. So with an AAS, they put an example, and from there [they made] a graph. Maybe pure chemists [scientists as opposed to engineers] could explain this.

LMPP:
Okay.

SW:
Not TCLP.

LMPP:
Oh, so this isn’t TCLP? Sure then. There will be an expert later. This is a research report on the effects of PTNMR waste on Hg levels in Buyat Bay. The letter is still in one collection, but there is a conclusion that the Hg content in the sediment sample from Buyat Bay and Totok Bay does not indicate the potential for pollution in the waters of Buyat Bay. This is shown by the TCLP levels of each of the elements [that are] less than the quality standard threshold, in accordance with PP No.18/1999. So chemically speaking PT NMR’s waste is not considered B3 waste.

SW:
That conclusion is not accurate, Sir. This is almost similar to what you just explained.

LMPP:
Oh really? So you mean with these TCLP results [one] cannot arrive at such a conclusion, is that what you’re saying?

SW:
That’s right. There is still another test.

LMPP:
So only when we can show the results of another test can the conclusion be perfect?

SW:
Yes, but I already explained that test.

LMPP:
Yes, so if we are to do it, there would be a lot to be done.

J III:
A chronicity test.

LMPP:
Yes, much more. Here is a letter concerning a permit request. You explained earlier that to store, whatisit, for storage there must be a permit. So here, this was submitted in 2000 by the Defendant, surely to you. Back then you were still working in B3 [division], right?

SW:
In 2000 I still was.

LMPP:
Yes, so you would definitely be familiar with this letter.

SW:
Yes, but I don’t remember them all, so if I may have a look, Sir.

LMPP:
Alright then, because it is the summary that the Prosecution may want to ask, it’s just that when this letter was made, she was still in that position. If I can’t ask about this I won’t proceed, Your Honor.

PP1:
Is there still any relevance?

LMPP:
There is, we will get here.

PP1:
Actually, we don’t need to ask about this letter.

LMPP:
Oh, so no need to ask about the letter?

PP1:
If only [unclear]

LMPP:
Oh, alright, I will follow the Prosecution.

PP1:
Not coachin’.

LMPP:
I’ll follow the Prosecution. It’s good advice from the Prosecution here. So here it says that the flow of tailings waste from PT NMR in the treatment installation was also observed as part of the analysis

J III:
Are you aware of this letter?

SW:
I think I am.

J III:
Oh, you know.

LMPP:
If she doesn’t know, that would mean she skipped work. Here it says this, “PT NMR’s tailings are believed to be not dangerous B3 waste according to PP No.18/1999, as amended by PP No.85/1999.” So it was PP that changed it, right?

SW:
Yes.

LMPP:
Those tailings from the treatment installation, not refuse from flotation machine, are not included in Appendix 1 of PP No.85/1999, as non-specific source or a specific source? Isn’t that right?

SW:
In the table, D 222 is classified as waste from mining activities. In the description tailings are included in there, Sir, and we follow the provision of article 7, passage 5, where waste coded D222 must go through a characteristic test and or a toxicology test. So this goes back to square one, because we still have to do testing.

LMPP:
But this is based on that application earlier mentioned, according to that form. Weren’t you explaining [it was] based on the application for B3 matter? 
SW:
But this application is only filled out, Sir, what the activities are, this doesn’t say what the waste is.

LMPP:
It means it’s complied.

SW:
By submitting an application, they were aware. Didn’t we speak about this letter earlier, as I recall the waste was B3 waste. If the waste wasn’t B3, then they wouldn’t have had to submit an application.

LMPP:
So that’s why, based on that, then the Minister’s Decree was issued confirming that a permit for the temporary disposal of dangerous and toxic materials was granted to PTNMR and what was earlier submitted was confirmed in the dictums of the Decree, but you don’t know about this Decree?

SW:
I was no longer there.

LMPP:
Oh, so you were no longer, alright. We will submit this as evidence, Your Honor, perhaps later on, together with other letter evidence.
J III:
A number of times I have told both the Prosecution and Defense, if [you] submit evidence put down a code, so my Registrar knows that in this hearing the Defense has submitted evidence of letters that were given these codes, so they can… This could create difficulty for the registrar, that this was the evidence submitted in the hearing on a so-and-so date.

LMPP:
We already have the codes on all the letter evidence. Our question is whether it should be submitted all at once or separately. We don’t mind doing it twice, so if we submit it now, we can submit it again later.

J III:
We could do that. Actually, this is to test that it had been once shown to the Witness. By giving it a code like this, it actually simplifies the Registrar. This goes to the Prosecution also, if you want to submit evidence, [do it] like this. For instance, if there is a code, it would be convenient for the Registrar to note, then it can be related, say “oh, at that time, this was the code given,” y’know, like in a civil case.

LMPP:
Yes, we’ve already done it like that, but our question is whether we do it later, together, all at once, or can we do it like now. This is just a matter of photocopying. We can photocopy it again, now that it has already been agreed, whatisit?

J III:
Let’s do it like this then, submit it now, there would be another special list later on, because it is only a photocopy, so perhaps the Prosecution could also receive that, so we would know together that it has actually been shown in court. And I’m just worried that we would be relying on memory, actually.

LMPP:
Yes

PP1:
But what I mean is, because we are examining an expert here, if we want to do this together with the submission of factual evidence, it would not be relevant with the [current] proceedings.

J III:
So actually it’s like this, later on you can respond to the evidence from the Defense, that they [may] not be relevant because “at that time she was there in her capacity as a B3 expert.”

LMPP:
That would be in the Prosecution’s indictment [requisitor], the response should be in the indictment stage, not now.

J III:
Hahaha yes.

LMPP:
So if you object, raise it later in the Prosecution’s indictment, not now.

J III:
Hahaha, already then.

PP1:
But we can give an opinion now, can’t we?

J III:
So the same goes for the evidence submitted now or the other day not through confiscation, you can give commentary in the defense plea [pledoi].
LMPP:
Where the letter of evidence came from.

J III:
Ah, like that for example. So later you may, in your defense plea, there would also be second and third plea [replik, duplik]. There will still be opportunities.

LMPP:
We’ll just submit it, Your Honor, because we still have questions.

J III:
You may for now, so that our Registrar knows which letter was in the hearing on what date.

LMPP:
Alright.

J III:
Okay, anything else?

LMPP:
There is one more question based on the statements, before it is continued by my colleagues. I would just like a confirmation about the paramaters for the sea. I noted that the quality standards for waste in the sea have not yet been regulated or that we don’t have but refer to the experience people abroad, is that right?

SW:
[You] mean the question about whether there are quality standards about waste disposal into the sea?

LMPP:
The answer?

SW:
There are no quality standards for waste disposal into the sea just yet.

LMPP:
So it’s true, that was the answer. So what does the Ministry of Environment use to measure?

SW:
What’s being used by the Ministry of Environment? Which one do you mean, Sir?

LMPP:
Well, the paramaters, the quality standards, what are the quality standards [being used]?

SW:
For marine waste disposal, because I’m not in that department, I wouldn’t know if they already have that as a Ministerial Decree, but back then they were drafting about marine waste disposal.
LMPP:
When was that?

SW:
When I held office as the Sub-Division Head for B3 Waste. After that I no longer followed it. 

LMPP:
Exactly in what year you were no longer there?

SW:
In 2001.

LMPP:
And the drafting, what year was that?

SW:
2001. So, as far as I recall, because at the time our PP, PP No.19/1999 didn’t have quality standards

LMPP:
Alright.

SW:
Your Honor, maybe this is outside my expertise again. This is about facts again.

LMPP:
Well, because this is just based on your statements, I was only going along with it. So there should be quality standards, and turns out there weren’t any. At least until 2001 there were no quality standards. Alright Your Honor, that is enough from me, my colleague will continue.

HT:
Thank you Your Honor, I have several questions. In last week’s hearing, the Factual Witness presented by the Prosecution, Mr. Sofian Simangunsong clarified the process of gold producion at PTNMR, where the materials from nature are processed, and due to that processing, elements such as mercury, arsenic and other heavy metals, including gold, are separated. Then after the gold is captured, and the mercury is captured in the scrubber, and the waste is treated through detoxification. It was also explained that detoxification is designed to transform the metals back to their original state, in this case made stable like they were found in nature. Now to continue, you said that heavy metal compounds in the waste can dissolve in sea water. That was your statement in response to the Prosecution’s questions. Is all of that true?

SW:
Correct.

HT:
So the chemical compounds in that waste, call it tailings, if it is disposed of into the sea it can dissolve, and in relation to the testimony of witness Sofian Simangunsong, I ask again, is it at all possible that the waste containing, or can stable heavy metals dissolve in the sea water?

SW:
Heavy metals that have gone through a detoxification process are not 100% stable.

HT:
My question.

SW:
Sorry Your Honor, it’s just that I have to clarify, only then [one] can relate to the question of, whatisit, Sir. So because it cannot be 100% stable, if it is put in the sea water it will dissolve, and that’s how it is chemically. So a metal compound, if it is in sea water it will dissolve. So for example, let us look at the film Titanic. That was a very large piece of metal and in the sea water it too eventually dissolved to pieces.

HT:
Okay, I will change my question then. What causes chemical compounds to be released or to be dissolved. What factor causes that?

SW:
Firstly, if the metal reacts in an acidic environment, both sulphate acid or [hydro]chloric acid, and then if it reacts with oxygen… so like mercury that comes out of a detoxification process becomiong HgS, when it reacts with oxygen it becomes HgO. 

HT:
Just those two?

SW:
Those are just examples.

HT:
What if it is burned?

SW:
Mercury, when combusted is very dangerous, because it would produce methyl mercury.

HT:
So can it break apart?

SW:
Yes.

HT:
So there are three, perhaps, if I could conclude, factors that cause a break down of heavy metals: combustion, acidification and oxidation, correct? [sic]

SW:
Correct.

HT:
Can combustion take place within the sea?

SW:
Impossible because…

HT:
What about acidification in the sea?

SW:
It could happen.

HT:
Why? Is sea water acidic or basic?

SW:
The acid in sea water could come from the rain water. So our rain water is acidic.

HT:
Okay, so our sea water could be acidic if it is in contact with rain water. My question is, if sea water is acidic can fish live in that sea water?

SW:
Depending on the acidity?

HT:
How acidic? What pH level?

SW:
If the acidity is still 6.7 to 6.5 fish will still live, but if it falls below 5, the fish would be dead, and that, Your Honor, sorry, is beyond my expertise. I’ve only read about it in the literature and in the AMDAL.

HT:
Okay, I’m not going to chase on this again because it fits the Witness’ statement. I will just repeat what the Witness stated earlier, that “B3 waste that is disposed of or placed into the environment will ultimately affect humans.” That was the Prosecution’s question and the Witness confirmed it, correct?

SW:
If the B3 waste is disposed of directly without being processed beforehand, and when processing doesn’t meet the requirements stipulated in the regulations, then that will have an effect on human health.

HT:
So B3 waste or B3 that contains elements of hazardous metals in it, right?

SW:
Correct.

HT:
Now you said earlier that actually apart from humans, it can also damage the environment including fish. It’s just that more attention is paid to humans than to fish…

PP1:
Interruption, Your Honor. The Witness didn’t say that. If I’m not mistaken the Witness said that metals were stable, that’s what she said. Therefore they won’t affect humans, only when they are removed from their stability, only then they affect human life. That’s what the Witness said.

HT:
Okay I will quote again the Prosecutor’s statement, only with a different explanation. You said that it can also be eaten by fish and if the fish eat it, because they are small, they can die. Is that correct?

PP1:
Correct.

HT:
I would like to ask the Expert, do you know that PTNMR began its operations between 1996 until 2004?

PP1:
That is outside the context, Sir, as an Expert.

HT:
Must I…

PP1:
Perhaps it is a… such things should be asked to a factual witness.

HT:
I asked that because the disposal of PTNMR’s tailings was done between 1996 and 2004.

J III:
Hang on, I mean, if I allow this Expert to go on and analyze PTNMR’s tailings… I limited it because actually, if you look at it, with investigators, everything concerning PTNMR is there. But because I consider her an expert, not concerning PTNMR in general, that’s why I didn’t. But if you get into PTNMR, I will also allow the Prosecution to ask about PTNMR, about what she explained in the investigation.

HT:
I am submitting this, Your Honor, because we are talking about tailings, we are talking about PTNMR

J III:
Yes, just tailings in general.

HT:
Yes.

J III:
I looked at the investigation, actually everything in the police investigation touched on the tailings of PTNMR and what not. But I think that the person who examined tailings from PTNMR was her or someone else, an expert who has actually investigated the tailings from PTNMR… But if you are getting into that, I would have to give the opportunity for the Prosecution to go there too.

HT:
Okay final question.

J III:
So just her expertise in general, concerning chemistry, concerning B3 that I…

HT:
My final question, Your Honor. To your knowledge, Witness, were you aware of fish dying in Buyat because of tailings between 1996 and 2004?

SW:
I know from reading studies by WALHI that the number of types of fish in the AMDAL, by the time of WALHI study, I forgot, was it in 2003, has dropped to just 14 types.

HT:
Alright. My question, suppose the tailings were eaten by fish, and the fish died, then there wouldn’t be any fish at all in Buyat? You know anything about that?

SW:
Your Honor, I…

HT:
So, you don’t know. No more questions Your Honor, thank you

J III:
About the whatwasit, I just discussed with my fellow members of the Panel, we are going to limit it like I told the Prosecutors earlier. If she had examined PTNMR’s tailings we will examine her and we’ll swear her in as a fact witness, so we can get in there. Here I see that the investigation did discuss PTNMR. If you had been to PTNMR and carried out research on PTNMR’s tailing, and whathavya…

SW:
I never been to PTNMR when PTNMR was operating and I never did any research on PTNMR.

HT:
That’s fine, Your Honor. Thank you

J III:
That’s why just generally, according to the expertise. For tailings, what is actually most important is whether it is B3 waste or not? The waste from a mining company, especially gold. Can B3 be disposed of into the environment without being processed, and if it is processed to be disposed into the environment, must there be a permit to do that, right? What are the parameters that must be met? For instance, what Minister’s letter and so forth. I think just general matters, but if later she gets into PTNMR, because that has to do with facts, then we will change her into a [factual] witness, not an expert witness. So we agree on that, alright? Only within the expertise of Madame Witness. Please proceed.

MK:
Thank you, we will continue. From the Expert’s explanation it looks like I must go back to my high school teacher who explained that the pH of sea water is basic, not acidic. Alright, I read the provisions of article 7, clause 3, number 5, which states that the registry of waste under PP 85/1999, the registry of waste with codes D 220, 221, 222 and 223 can be classified as B3 waste after characteristic tests or toxicology tests are performed. I just want to ask for information from the Witness, as you explained before, is this correct?

SW:
It is…

MK:
Ok, then I will read the provisions of PP 18/1999, of which some of the passages have been amended by PP 85/1999. Here it says under Chapter 1, numbers 5-10, that the producer of B3, collector of B3 waste, transporter of B3 waste, utilizer of B3 waste, processor of B3 waste, and accumulator of B3 waste. So most of the businesses that do these specific activities are defined in article 1, numbers 5-10 of PP 18/1999. Earlier you mentioned about landfill disposal, processing in landfills. I would like to hear your explanation as to where in PP 18 or 85, year 1999 does it say that B3 waste can be processed, transported or disposed of into the marine environment?

SW:
In PP 18/1999 and PP 85/1999 it is not mentioned that B3 waste can be disposed of into the sea.

MK:
Alright, it doesn’t say that B3 could be disposed of into the sea. Enough from me, my colleague will continue.

PS:
Thank you Your Honor. We will continue the questioning with the permission of the Bench. So if my questions are too difficult to discern, to ensure you don’t provide a wrongful explanation, because you are under oath, you may ask me to repeat the question. You said that chemical compounds that are found in tailings can dissolve if there is oxygen. What is meant by oxidation?

SW:
Dissolved with oxygen means reacting with oxygen, so oxidation is when oxygen reacts with a compund. [That is] called oxidation.

PS:
So it dissolves due to oxidation?

SW:
Correct.

PS:
The rocks in nature, you said… or if this is unclear you would have to explain so that we can be clear, if you can. Are these rocks in nature rich in mercury and arsenic?

SW:
From a number of examples of extracting natural gas in Lhoksumawe and Bontang, they contained mercury, [but] not aresenic.

PS:
Do volcanic regions, to your knowledge, have a great potential for arsenic and heavy metals?

SW:
Your Honor, I am not a volcanic expert so I couldn’t say much about that.

PS:
As a chemist you talked about tailings. Tailings come from rocks. They are rich in arsenic and mercury, let’s just say heavy metals.

J III:
They naturally contain mercury

SW:
Naturally, yes, they do contain it.

PS:
You said earlier that tailings coming from rocks, if they are processed… but they still have the potential to be recovered or processed so that… but you said earlier, and I’m asking for your clarification… is there a technology that can ensure that the recovery or processing of tailings waste can be scientifically tried so that it reverts to its initial characteristics?

SW:
There is not yet such a technology.

PS:
Do you understand and are you knowledgeable of such technology?

SW:
I’m not knowledgeable about such technology because I…

PS:
So you don’t know whether there is such a technology, I’m asking you to answer what you know, and you have been reminded repeatedly to explain what you can, so if it is really outside of your area of expertise, do not answer. I was testing you about how honestly you give your explanation. That’s the aim.

[Recording stopped]

PS:
Sea water dissolved the Titanic, Titanic metals. So you assumed that the Titanic iron is the same as the heavy metals in tailings, is that it?
SW:
It was one example that iron is…

PS:
My question is, you assumed that Titanic iron is the same as the metals in tailings, you mean Arsenic is the same as Titanic metal?

SW:
Sorry Your Honor, I was not analyzing the metals in the Titanic, but I was merely providing an analogy.

J III:
Nah, one of your examples was that iron can also [dissolve]. Titanic was made of iron, it’s a ship, right?

SW:
Iron, but not 100% iron. It was a mixed, and I don’t know what mix.

J III:
That was just an example, so no need to hark back on this.

PS:
Yes, we actually already know and we’re only demonstrating the witness’ ignorance, of likening heavy metals with the metals of the Titanic. That’s what we wanted to demonstrate. We must know the background of the testimony, not just what she says, Your Honor, because we want to delve into why she can say that, because our KUHAP [Criminal Proceedings Code] allows that, thank you. You said earlier, and it is also in your BAP, and my colleague had already asked about the pH content [sic] of seawater. My colleague said, even insisted what his high school teacher said about seawater being basic, but your answer in the BAP was uncertain, even tending to guess. I’ll read it out a bit before I ask you. Apart from that, answer number 8 in the résumé here, because I don’t know in the BAP itself, ah sorry number 12 in the BAP, I read in the résumé, “in addition to that heavy metal compounds can break apart if the pH of sea water is acidic.” Have you ever seen or encountered in a scientific report that seawater actually does contain a pH high enough to call it a low acid? [sic]

SW:
Research results of the EANET from Japan show that the pH around West Sumatra, I forget the exact place but near Lake Maninjau and also in the Java Sea, they show a pH that is acidic because of acid deposits due to climate change.

PS:
You talk of a lake, but our question and what we’re talking about here… don’t just veer away before we talk about this one… sea water. My question concerns sea water. You were speaking of an area around West Sumatera. It is sea water, why are you saying… or is it near a lake, that sea water?

SW:
No, I mean sea water.

PS:
Sea water. Where were the results of that research been written? 

SW:
They are from EANET Japan. It’s an institution that studies acid deposits.

PS:
Very well, I will read the results of research from LIPI. I will read out the pH and the acidity of sea water. “Sea water has a great capacity to absorb to prevent a change in pH. Even a minute change in pH from its natural pH is an indication of a disturbance in the system. The pH of sea water in Indonesia generally varies.” My question, would a marine area, say like the Maluku Sea, have a pH acidity [sic] similar or a different pH concentration [sic] to that of the Java sea?

SW:
It could be different, although the sea is not my area of expertise, but my logic says it would be different.

PS:
No, it’s a chemical element [sic] we’re talking about here, pH still has to do with your field of chemistry, or not? If not, I’m not going to ask you about it.

SW:
Well, if we’re talking about acid deposits we can’t just equate everything, say in the Java sea the acid deposits is such-and-such milligrams per liter, then in Maluku it would be the same. We can’t do that.

PS:
So it means that in order to know the acidity in a certain sea, research needs to be done. Is that correct or no?

SW:
Correct.

PS:
Have you ever seen research results on pH acidity [sic] of the sea water in the Maluku sea?

SW:
I have not.

PS:
If, like you said, tailing or B3 is measured by its characteristics and quantity. So is it included?

Sw:
Yes, and it is in the definition of B3 waste.

PS:
Meaning that if I dropped… do you know if pesticide is considered B3 or not?

SW:
B3.

PS:
If I put one drop of pesticide into the open sea or into a pool would it cause death or not, say in a 10 by 10 pool?

SW:
It would need to be studied.

PS:
It would need to be studied. So what sort of test would be needed to measure its toxicity?

SW:
By doing a lethal dose 50 test.

PS:
Lethal dose 50. Would that involve a laboratory?

SW:
Yes.

PS:
You said earlier there were alternative tests. You spoke of a toxicology test, a characteristic test. One of the things you said to my colleague Luhut Pangaribuan, was that they are alternative tests. But when you were asked in front of the Judge and shown the report from Masnellyarti to her superior, and it said there that the results of the TCLP test, [determined] that it was not B3. And then you turned it around again by saying that there were still other tests, whereas you said that the tests were alternative, just one of the options. Why are you being so shifty?

SW:
I would like to straighten it out, Your Honor, not as alternatives. As we explained, the procedure to identify B3 waste for its toxicity is first with a TCLP test. If that test shows it has exceeded the quality standards in Appendix 2 of PP No.85/1999, then that waste is B3 waste. If it is smaller than the standards in Appendix 2 of PP No.85/1999, then it must be tested once more with an acute and/or chronic toxicology test.

PS:
Yes, so just to note that you are being shifty. Earlier you said alternative, now you say there is still a follow up, those TCLP test results.

SW:
I am sorry Your Honor, but I never said it was an alternative, because there is no alternative test.

PS:
[You said] either a characteristic test or a toxicology test? 

J III:
Eh hold on, the ”and/or” is a terminology in law, if I’m not mistaken. If “and/or” is used, it can be used alternatively, can also be cumulatively, okay?

PS:
Therefore, Sir, after being asked that there were TCLP results, [she] said there is a further toxicology test.

J III:
Continue, just about chronic, okay?

PS:
No, it is not an alternative if it goes back to toxic again. If a characteristic [test] has been done, no need for a TCLP. If TCLP is already…

J III:
Wait, now, what do you know about this? Are you still saying that there must be a continuation after the toxicology test? A characteristics and also a chronic test? Can we confirm that as your opinion?

SW:
I read according to the Government Regulation, if you ask about my expertise, and in the Government Regulation it is clear in the explanations to article 7, passage 5, where it says that if the TCLP level is below the quality standard in Appendix 2 to PP 85/1999, it must be followed by a toxicology test, acutely and/or chroniccally.

PS:
Well, enough then, we will leave that question. For us, we have noted that you were being inconsistent. Next, you said that tailings, tailings are B3 waste. Do you know how many types of tailings there are in the production of a mining company?

SW:
I only know of one, tailings are tailings.

PS:
You don’t know there are coal tailings?

SW:
Yes, but they are also called tailings.

PS:
So you know about tailings. Do you know how many types of tailings there are?

SW:
Yes, it depends on the mining activity, but they are still called tailings.

PS:
So the point is that the refuse from mining activity is called tailings. Excavated sand is also tailings if there is refuse then?

SW:
No, mining activities like gold, then copper…

PS:
Excavations are also mining, it requires an Excavation C permit, that is also a mining permit, Your Honor. So we want to see how far the Witness dares to testify, whereas she doesn’t have a grip on the things she says.

SW:
I am not a tailings expert, Your Honor.

J III:
She says she is not a tailings expert.

PS:
Right, but you dare to say that tailings are B3 waste, how can you say that?

SW:
I said that tailings from gold mining operations are B3 waste according to the tests that was carried out and explained earlier.

PS:
The Prosecution asked earlier and read out a list of paramaters in tailings. With that list of parameters you went on to make conclusions that it was B3, whereas before that you testified that according to the Law, in order to determine if it is B3, it would depend on both the concentration and the amount. So if it is still below the quality standards it means it is not B3. You even went on to say that B3 waste that has already been processed down to 0, you said this still B3. What did you mean by this?

SW:
Sorry Your Honor, I didn’t say that B3 that has been processed down to zero is no longer B3 waste. I didn’t say it like that.

PS:
Okay, so I ask, if B3 waste has been processed, whether or not its paramaters get below the quality standards, you said it would be B3?

SW:
Correct.

PS:
So isn’t it called B3 waste because it is toxic?

SW:
Correct.

PS:
So even if the B3 is no longer toxic, it will still be called B3?

SW:
It must be tested again according to the paramaters listed in appendix 3 to see… even if it contains just one of the paramaters in that appendix 3, then that waste would be B3 waste.

PS:
Your Honor, I don’t want to ask any further questions, because what I asked to be clarified, and why did I ask? The Witness was being so shifty, saying that even B3 that has been processed is still B3. Whatever the element, but she in her initial testimony she said must follow the Law. What is toxic? There must be paramaters, must be concentrations, limits, standards. If it is above those standards it would be toxic, or below the standards, would be called the limit for B3, but even if it has been processed, even if it is below the standards, whatever it is called, it would still be B3, even after processed, still B3. May I ask that it be noted that this Witness’ testimony is shifty, thank you.

J III:
So the meaning…

SW:
Your Honor, I will explain that this is indeed the case. Even if it has already been processed and there are a number of analysis results that show that even after processing it still contains elements of arsenic and mercury, then it is still B3, because it is compared with what I explained before, the B3 Appendix. That’s what it says in the Government Regulation. It must be matched.

J III:
Actually that is just the tolerance limit. If it is above the tolerance limit, perhaps it could cause, uh, whatisit…
SW:
Chronic characteristic do not have tolerances, Your Honor. So no matter how small it is, even a drop, it would still have a chronic characteristic.

J III:
Oh is that so? So once B3, always B3

SW:
Correct.

J III:
Well, that seems to be her expertise, her knowledge. We can’t force her, fitting her expertise, because she took an oath according to her expertise.

PS:
That is why we don’t want [her] to continue testifying, as it turns out, there is nothing we can get from her knowledge because she clearly knows nothing about B3.

J III:
So enough then. It’s enough already, okay? Defendant, are you going to ask questions too or respond to the Witness’ testimony?

HS:
Are you going to put the question or?
RBN Questions & Comments
RBN:
Yes I have two questions Your Honor.

HS:
Ya saya ada dua pertanyaan Yang Mulia.

RBN:
And one is just the clarification on what the other question was and reading back again in her testimony item 12 on BAP, heavy metal compounds can be dispurse marine water if the PH is acid.  So that is would be easy for the mention to dispurse heavy metal compounds to be transform into the chainreaction.

HS:
Ya saya ingin mengklarifikasi sebagaimana dinyatakan dalam BAP disini dinyatakan dalam poin 12 bahwa ikatan-ikatan logam berat dapat dilarutkan apabila air laut ber PH asam sehingga akan lebih mudah bagi yang disebut diatas compounds atau ikatan-ikatan logam berat itu berubah dan masuk kedalam kaitan atau cincin makanan sehingga masuk ke dalam biota yang terdapat di laut?

RBN:
So therefore if the sea water in Buyat is PH…

SW:
Your Honor, I think that question has been discussed for so long, and doesn’t need to be answered.

HS:
She said that it has been explain before.

J III:
No, but he has the right to ask.

RBN:
No but my question then related to is that as long PH in Buyat is greater than 7, is that correct?

HS:
Pertanyaan saya adalah selama air di Buyat ber PH lebih tinggi daripada 7 maka hal itu tidak akan terjadi, apakah itu benar?

SW:
If it is greater than 7 it means that it is not acidic, so my question is [unclear].

HS:
Terima kasih, itu maksudnya.

RBN:
Thank you that I just want to clarify.

HS:
Jadi itulah yang ingin diklarifikasi.

RBN:
Ok and then are you aware I guess you know from the report and stuffs that your reviewed in B3 that PTNMR did several TCLP tests even prior to the law being effected 1999?

HS:
Apakah Anda mengetahui bahwa PTNMR telah melakukan berbagai macam penelitian atau uji TCLP bahkan sebelum UU tahun 1999 diberlakukan?

J III:
Are you aware or not?

SW:
I’m aware.RBN:
Ok, thank you.  Since tailings for my understanding of your testimony, since tailings can only be classified as B3 waste if Bapedal does the TCLP test and LD 50 test to show that they are toxic, is that correct?
HS:
Jadi saya memahami bahwa dari pernyataan-pernyataan Anda bahwa tailings hanya dapat dinyatakan atau dapat diklasifikasikan sebagai limbah B3 apabila Bapedal telah melakukan uji TCLP dan atau uji LD 50, apakah benar demikian?

SW:
And one more, there is the chronic characteristic, Sir.

HS:
Chronic

RBN:
Ok now in 2003 and 2004 Bapedal did testing and research on Buyat Bay tailings, did they do any such of test?
HS:
Didalam tahun 2003 dan 2004 Bapedal telah melakukan pengujian, apakah pengujian jenis ini telah dilakukan oleh Bapedal?

SW:
I wouldn’t know because I no longer held office as…

HS:
I don’t know because at that time I was not in Bapedal anymore.

RBN:
Ok well I read the report so therefore Bapedal could not been concerned the tailings were B3 if they don’t any testing, is that correct?

HS:
Saya telah membaca laporan-laporan dan ternyata Bapedal tidak melakukan penelitian dan uji coba seperti yang dinyatakan sehingga dengan demikian saya berkesimpulan bahwa Bapedal tidak ada perhatian atau menganggap bahwa memang tidak ada B3 didalam tailings.

SW:
I can answer that Your Honor. Maybe to clarify, actually it is not outside my expertise, because [even though] this is a fact, but clearly the waste was B3 waste, and it doesn’t mean that Bapedal had the responsibility to analyze it. Not at all. The company concerned could carry out the analysis and give it to the Bapedal.

RBN:
Ok I guess that’s all my questions and conclusion.

HS:
Itulah pertanyaan saya dan saya mengambil konklusinya.

RBN:
Ok I think I rejected this witnesses and expert on B3 as master of her testimony was even outsider area of study.

HS:
Ya saya menolak bahwa Saksi itu Saksi merupakan saksi ahli bahkan banyak keterangannya adalah diluar bidang studinya.

RBN:
It is also my understanding that tailings can only be classified by the Government and only after toxicology phase and Bapedal never done so and PTNMR has never been notified by Bapedal that its tailings were B3.

HS:
Pemahaman saya bahwa mengenai tailings tentang B3nya tailings hanya bisa dilakukan setelah diadakan penelitian uji oleh pemerintah atau Bapedal dan Bapedal tidak pernah memberitahu kepada PTNMR bahwa tailingsnya tergolong dalam B3.

RBN:
That the North Sulawesi Government as a responsible regulatory…

SW:
Your Honor, perhaps I can clarify

RBN:
It is not a question.

HS:
Ini bukan pertanyaan kita hanya memberikan tanggapan saja.

J III:
Just a response

RBN:
Ok the North Sulawesi Government as a responsible regulatory did do the toxicology test and classified PTNMR tailings as non toxic, my understanding this testing was reported to Bapedal by the North Sulawesi Government.
HS:
Dan bahwa Pemerintah Sulut sebagai suatu pihak pengatur atau regulator yang bertanggung jawab telah melakukan tes-tes toksisitas dan bahwa hasil tes itu telah dilaporkan kepada Bapedal dan kami tidak mendapat laporan bahwa tailings itu B3.

RBN:
And as a responsible mining company PTNMR did conducting over 60 TCLP test prior to the law coming even into affect.

HS:
Dan bahwa sebagai suatu perusahan yang bertanggung jawab PTNMR telah melakukan lebih dari 60 uji TCLP sebelum peraturan itu mulai diberlakukan.

RBN:
And other qualified institutions have also conducted TCLP testing and the results were similar to that PTNMR and North Sulawesi, that tailings are not B3.

HS:
Dan juga lembaga-lembaga berkualitas lain telah melakukan penelitian di bidang itu dan tidak ada yang menyatakan bahwa tailings kami tergolong B3.

RBN:
Ok and PTNMR also submitted an application for storage and disposal of B3 waste from PTNMR sites including laboratory waste and many items.  In this application PTNMH had classified always including tailings which were based on PTNMR testing that tailings were not classified as toxic.

HS:
Dan PTNMR telah menyerahkan suatu permohonan atau aplikasi untuk penampungan dan penempatan limbah B3 dari lokasi PTNMR seperti baterai bekas dan hasil-hasil merkuri dan sebagainya.  Dalam aplikasi ini PTNMR telah diharuskan mengklasifikasikan semua limbah termasuk tailings didasarkan pada ijin PTNMR dan tailings tersebut ternyata bukan merupakan B3.

RBN:
And Bapedal accepted this application and issue they permit to PTNMR for B3, waste storage and transportation and did not include tailingss as a B3 waste in that approval.

HS:
Dan Bapedal telah mengeluarkan ijin kepada PTNMR untuk B3 untuk transportasi dan sebagainya dan didalam ijin tidak dinyatakan bahwa tailings adalah limbah B3.

RBN:
However I do accept the witnesses testimony that provided that the sea is not acidic and that item 12 in the BAP is ok.

HS:
Tapi saya terima kesaksian daripada Saksi bahwa air laut tidak asam di Buyat dan bahwa dengan demikian apa yang dinyatakan dalam poin 12 itu tidak akan terjadi.  Terima kasih Yang Mulia.

J III:
Jadi saya kira itu tadi ya jadi ada perbedaan pengetahuan dari Ahli ini dengan pihak PTNMR sebagai Terdakwa disini bahwa kalau kesimpulan dari Ahli ini sebenarnya semua tailings itu terutama pertambangan adalah limbah B3 begitu.  Tapi kalau menurut dari Terdakwa ini tidak mesti begitu dan yang lebih spesifik lagi PTNMR tidak pernah ada yang mengatakan bahwa tailingsnya adalah B3 sebenarnya itu saja perbedaan pendapat ya tapi kita hormati pengetahuan Ibu itu bahwa tailings dari perusahaan pertambangan adalah tetap B3 begitu ya.

So I think that the difference between the knowledge of the witness and the member of PTNMR as the Accused here is that the conclusion of the Expert is actually that all tailings especially from mining are B3. But according to the Accused, this is not the case and more specifically PTNMR never had anyone who said that ever said that its tailings were B3, actually that is the difference of opinion but we respect the witness’s understanding that tailings from a mining company are always B3.
SW:
Your Honor, perhaps I could just clarify the earlier question.

PS:
There is no need.

SW:
Because it is not correct to say that Bapedal never said tailings were B3 waste, and in the permit issued it didn’t call the tailings B3.

J III:
Well, no, it’s like this actually.

SW:
It needs to be known that the permit given was a permit to store used car batteries and used oil, so not tailings. It didn’t say tailings.

J III:
No, it is your opinion that tailings from PTNMR, as well as tailings from any gold mining are definitely B3. So if the Defendant thinks it is not necessarily so, especially that [tailings] from PTNMR were not B3, that would be examined further by another Expert Witness who knows about those things. But your understanding was like that, right? You stand by your statement that those tailings were B3, right?

SW:
Correct.

J III:
I think that is enough then. I think that is enough. You may go. Thank you for your testimony

PP2:
Sorry Your Honor, there is one more thing we would like to ask the Expert. Your experience, do you have any experience in the international arena concerning B3 waste? 

SW:
I worked from 2002-2005 as the Executive Director for the Basel Convention Regional Center, which is a center that manages the cross-border traffic of B3 waste between countries.

J III:
Yes, enough, she has answered, thank you. It is 11:30, are we still going to whatisit?

PP1:
We take a break now, Sir.

J III:
We will continue later on, one more witness today, right? How about if we take a break now, while we wait for Friday Prayers. So until 1:30, right? Not 2:00, I think 1:30 should be enough time, so we can proceed quicker and not drag it on. So this hearing is adjourned until 1:30, while we wait for Friday Prayer to conclude.

[Gavel knocked]

J III:
Hearing is resumed, right away, I will ask the Prosecution to let the next witness enter the courtroom


PP1:
Thank you Your Honor. Expert Dr. Abdul Gani Ilahude, MMA, ATU.
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Abdul Gani Ilahude

J III:
Do sit down, Sir. What is your full name?

AGI:
Abdul Gani Ilahude.

J III:
Born in Gorontalo, what date?

AGI:
27 May 1937.

J III:
Religion?

AGI:
Islam.

J III:
Occupation?

AGI:
Principal researcher at LIPI, but now I am retired.

J III:
Where do you live?

AGI:
In Jakarta.

J III:
Widya Chandra?

AGI:
Yes, Widya Chandra C 3, Jakarta 12190.

J III:
Are you acquainted with the Defendant?

AGI:
I have the feeling we may have met in some situation, but I don’t remember anymore.

J III:
Have you been to Buyat as well?

AGI:
Yes, I have, in my research.

J III:
So you have?

AGI:
In our internal program P2OY.

J III:
So you are here as an Expert Witness according to your expertise as an oceanographer, and because you also have been to Buyat for research purposes, right? You can also be here as a witness and testify about your activities there, okay?

AGI:
Yes.

J III:
So beforehand you will be sworn in according to your religion, Islam, are you ready?

AGI:
I am ready Sir.

[Witness takes an oath]

J III:
Now I will ask in broad terms about your expertise. Could you explain to us your academic background?

AGI:
After finishing high school in Gorontalo I went straight to Ciawi in Bogor and enrolled in the Academy of the Department of Agriculture in 1957. After 3 years there I graduated with a Bachelor of Oceanography. Then in 1968, sorry, from 1966 until 1968 I got a scholarship from LIPI to study oceanography at the University of Hawaii. But due to family difficulties I couldn’t complete my masters, but I studied at the masters level in Oceanography. Then in 1975-1976 I was sent again to study at the University of Rhode Island in the field Marine Affairs, and there I earned my Masters of Marine Affairs in 1976. And lastly I was once again sent by LIPI to study in France at the University of West Brittany for my Doctorate, and I was able to finish it well in 4 years. So in 1970-1974, but the diploma was dated 1985, Sir. So that was my academic background. 

J III:
Now onto your work experience?

AGI:
My job at P2O LIPI was to do oceanography research, especially in the discipline of hydrography or hydrology, investigating the character of water masses, related to the process of distribution of that mass of water, circulation of water masses and its effects from meteorological factors, tides, also a little bit of biological factors. And I did this at P2O LIPI since I joined the service at P20 LIPI on 10 October 1960, practically until I retired on 1 June 2002. So my area is hidrography or hidrology.

J III:
You said earlier that you have been to Buyat, yes?

AGI:
Actually we were doing oceanographical research with out vessel, and our vessel was able to approach to just a few miles from Pantai Buyat and Pantai Totok also. So at that time we were measuring temperature, salinity and nutrients. 

J III:
When you were doing research there, on whose orders were you there?

AGI:
It was a government program, it was still PELITA [Five-year Development Program] era, from Mister President Suharto.

J III:
Have you done research there after there were activities by PTNMR there. Did you do any research on the waters of Buyat Bay?

AGI:
Never, but I did become a member of the Peer Review [Team] formed by the Ministry of Environment that discussed, among other things, the oceanography of Buyat Bay based on the data taken after I went there. So you could say that I am still informed about the oceanography of Buyat Bay and Totok Bay.

J III:
No, what I mean, did you do, or have you ever dived into the depths of Buyat Bay?

AGI:
No Sir, because my area is not diving but lowering measuring equipment.

J III:
So you never knew or have never researched in Buyat Bay how deep the thermocline is there?

AGI:
Quite the contrary, the equipment that we lowered down, while it went down it measured the temperature. Back then in the 70s, it was at a discrete depth, but now with a CTD equipment, it can do it continuously, from the surface, and gather data for every cm down to the sea bed, Sir.

J III:
No, what I mean, specifically for Buyat Bay, have you ever studied at what depth the thermocline is in Buyat Bay?

AGI:
Based on the results of my work at PELITA as well as the literature from the Dutch times, there is indeed a thermocline layer between 1 and 100 meters, eh, hang on Sir. So we began first with the vertical distribution of temperature, Sir. Now, this is based on the data from previous measurements, the temperature was generally warm, 29 degrees Celcius, on the surface, but due to waves, winds and tides, the water is stirred, so we could still find a temperature of 28 C even until a depth of 100 meters.

J III:
Really?

AGI:
Yes

J III:
So maybe you can say it more straightforwardly, Sir, for example when taking measurements in Buyat Bay, at what depth the thermocline was found. Can you tell us in definite terms, or maybe you have never taken measurements there?

AGI:
From our experience we could know.

J III:
At what depth was the thermocline?

AGI:
Between 100…

J III:
In Buyat Bay, because there are all kinds, right? Maybe in the Maluku Sea it was different. Buyat Bay in particular?

AGI:
Usually in Indonesia it is the same, Sir. Although there are slight variations, but in general between 100 and 350 meters, there is a thermocline there. 

J III:
So your expert opinion, it is not based on an investigation of Buyat Bay, that the thermocline was above 100 meters?

AGI:
Actually in Buyat Bay, because the sea is shallow, there is no thermocline at all. The temperature [profile] is a straight line. Perhaps I could use…

J III:
Please

[Slide is brought out by the Witness]

AGI:
So here we have 3 diagrams of the characteristics of sea temperature. There are diagrams A, B, C, each showing the characteristics of the vertical distribution of the temperature from the surface to whatever depths here, in meters. Now, diagram A here shows the vertical profile of temperature distribution in polar areas, Sir, both the North Pole and the South Pole, because the temperatures there are low. The surface temperature is already cold, around 0 degrees celcius, and that continues vertically down until the sea bed. Diagram B is in a subtropical area, Sir. There is little change in the thermocline profile between winter and summer. So in winter the temperature falls and it will assume such a vertical distribution. But the permanent thermocline layer is always found down to 300 meters. 

Now, here is our area, the tropics, wherever it is in Indonesia the temperature between 0-100 meters can be considered the same, or the waters homogeneous, because like I said before, the stirring of the water by the tides, waves, and then winds, especially the currents, makes it homogenous. So this is what’s called the mixed layer, then only below that, about 100m down, the termperature drops rapidly because there is no longer heat transfer from the surface to here. So it cannot reach there, and in that area the temperature drops suddenly, what is called the thermocline, between 100 and 300 meters. Now there is a slight variation between different seasons. Like this one here, the western season, it is normal indeed. On the contrary, during the eastern season there is a movement of masses of water due to upwelling process which carries cold water affecting the mixed layer here, so the temperature drops slightly from what it should be. I think those are the three characteristics of the vertical distribution of temperatures, which would also indicate whether there is thermocline or not, at the same time the variability of that thermocline.

J III:
Go ahead. I am not an oceanography expert, right Sir? But I want to ask you what is the difference between the depths where thermocline is found and those where it is not. Actually, the characteristics of the water or of life in the themrocline and that outside thermocline, what is actually the difference?

AGI:
A number of things that relate to [unclear]

J III:
I mean, what types of life are there in the thermocline, or perhaps, is there oxygen, or whatever, and so forth. I would like to ask you to please explain the definition and the difference between layers where thermocline is or is not found. So if thermocline is found, what is thermocline actually?

AGI:
Alright sir, so first concerning the depth of the thermocline. It’s been mentioned that thermocline is found beginning from 100 until 300 meters. So for example, in Pantai Buyat at the depth of only 20 meters, if we measue the termperature [it would go] straight down to 20 meters, Sir. Only until here, more or less. So there is no [thermocline], there would be none until 100m, because the sea itself is only about 20 meters deep. So now about the effects of thermocline, it has been mentioned, above the thermocline the temperature is homogeneous. But this also indicates that phosphate, nitrate, silicate and other things that can also be homogeneous here, due to the stirring of the waves, currents and tides. Now, especially for phosphates and nitrates, these are [produced by] phytoplanktons, Sir. So phytoplanktons are the primary producer of food for all the creatures in the sea. So they need sunlight, and in our waters it cannot penetrate deeper than 100 meters. So it cannot go past the thermocline because the energy has been spent. So the penetration of sun light, combined with the availability of phosphates and nitrates, those are limited to the mixed layer here, and that can become a fertile area for all oceanic creatures, because plants, the phytoplanktons, that are to produce vertical organic foods from phosphates and nitrates. 

J III:
On the other hand, what happens to those in the thermocline? That’s what I meant. The situation was, wherewasit, you said that was outisde the Thermocline. So then, if we are talking about the thermocline, what are the conditions around the thermocline actually?
AGI:
Life is scarce in the thermocline, Sir.

J III:
There is no life?

AGI:
Oh things that can dive, such as marlins and dolphins, at 500 meters you can still find them but in terms of plankton that produce food for other organisms, they are limited to this depth because light only reaches so far.

J III:
No, what I mean is this, the disposal of waste, after it has been treated or before it is treated, into the thermocline, why is it discharged into the thermocline? What is the difference between disposing of it in the thermocline with, for example, above the thermocline? What are the effects on life or… that’s what I mean?

AGI:
So if we talk about the effects of discharging and thermocline, we know that thermocline is an area free of currents, waves and tides. They don’t reach those depths. But if the tailings are discharged here, for example Sir, they can still be stirred around by waves, currents and tides. Even more so if [it is] only at 20 meters.

J III:
So what if they are discharged in the thermocline?

AGI:
It would depend on the density of the tailings particles. If they can penetrate the thermocline they would sink down to the sea floor.

J III:
They will not float up again?

AGI:
It would depend on the density. So what we know is that tailings [particles] could be of different sizes, which means the density is also variable. Those that have smaller density than this, they will come back up.

J III:
Have you ever seen tailings from PTNMR?

AGI:
I haven’t seen them, but from what I have read, I know that their size is…

J III:
Is it liquid or solid, do you know, have you seen it?

AGI:
According to my reading, it is…

J III:
No, from direct observation in Buyat Bay?

AGI:
I haven’t seen them directly.

J III:
Please have a seat then, Sir. We’ll just let the Prosecution ask their questions.

PP1:
Thank you Your Honor. Expert, if we look at your answer earlier concerning your educational background and your work experience, we, the Prosecution, believe and are of the opinion that you are indeed an expert in oceanography. Expert, there is a question that we would like to extend to you. In the same way that earth has layers, just to clarify because these earth layers have layers [sic]. See, I don’t know if there are layers, I just heard there are layers. Is that also the case in the sea?

AGI:
Yes, the concept of layers also applies to the sea.

PP1:
I’d like to go from top to bottom. Could you explain what the layers are from top to bottom?

AGI:
If the criteria is the vertical temperature distribution, then the first layer is what we usually call the mixed layer.

PP1:
Yes, the first layer is the mixed layer.

AGI:
On average between 0-100 meters.

PP1:
Then what’s next?

AGI:
In tropical regions we find temperatures that drop rapidly according to its depth

PP1:
The first mixed layer, the second?

AGI:
The thermocline layer from 100-350 and only then do we get the cold layer.

PP1:
Cold layer?

AGI:
Because the criteria we use is temperature, so it is cold [layer].

PP1:
So the basis for these layers is seen from where?

AGI:
From the temperature, Sir.

PP1:
So seen from the temperature, the first is the mixed layer?

AGI:
Yes.

PP1:
Down from the mixed layer, below that?

AGI:
The thermocline layer.

PP1:
Below the thermocline layer is the cold layer. Very well, Expert. You worked at LIPI before, right, conducting research, so I read. I also heard you say that you had done research about matters concerning oceanography?

AGI:
Yes.

PP1:
Have you ever done research concerning oceanography around Maluku?

AGI:
I have.

PP1:
Alright, I’d like to ask you about the results of your research in Maluku. That first mixed layer, how deep is the first layer according to the results of your research in Maluku?

AGI:
From 0-100 meters.

PP1:
In relation to Maluku, yes?

AGI:
Yes.

PP1:
Then secondly, how deep is the thermocline layer?

AGI:
Between 100 and 350 meters.

PP1:
And below that?

AGI:
It would be the cold layer already.

PP1:
When you did the research what methods did you use so the results of your research say 0-100, 100-350, 350 and onwards? What was the method you used at the time?

AGI:
By measuring the temperature at every depth with a CTD instrument, it’s called a Conductivity Temperature Depth Profiler.

PP1:
CTD?

AGI:
Yes.

PP1:
A Conductivity Temperature Depth Profiler?

AGI:
Conductivity Temperature Depth Profiler. Profiler means that it goes from 0 until the bottom.

PP1:
Now I ask about the terms you used, mixed layer, thermocline layer, cold layer. Can you explain what is meant by the mixed later? We ask you to answer in a way that can be understood by common folk?

AGI:
Mixed layer, that’s English, right?

PP1:
Yes.

AGI:
So mixed is “campuran” and layer is “lapisan,” so a “mixed layer” is a “lapisan campuran.” This is because it is stirred up and mixed by a combination of tides, currents, both vertical and horizontal, and waves, where all of it is the effect of winds because it is the wind that moves them all. Because this has been going on for thousands of years it has formed a layer, the 100-meter one, and this has been maintained, like I said, for thousands of years that way.

PP1:
A mixed later?

AGI:
Yes.

PP1:
I’ll question my question [sic]. Expert, is there life in that mixed layer zone?

AGI:
In Indonesia, yes.

PP1:
We are talking about Maluku, Sir.

AGI:
In Maluku, yes.

PP1:
What you were saying that you did research in the Maluku Sea, there is life and what kinds of life are there in the mixed layer?

AGI:
Oh, many many species, Sir.

PP1:
There’s no need to explain each and every one, but is there life there?

AGI:
There is, Sir.

PP1:
What lives there?

AGI:
Beginning especially from the basic forms of life at sea, there are plants called phytoplankton whose size is microscopic.

PP1:
Yes.

AGI:
Because it has chlorophyll, the green pigment which can use sunlight combined with phosphate and nitrate and also carbon dioxide and water in the mixed layer to form carbohydrates, proteins, fats which are then stored in their bodies and eaten by others who can’t make it by themselves because they don’t have chlorophyll, so they can’t make [their own] carbohydrates.

[Recording stopped]

AHI:
Phosphates, eh, carbohydrates, fats and proteins. So they are dependent on the phytoplankton, so if that is disturbed, others would be affected too.

PP1:
Alright, still about the mixed layer, can the mixed layer still be penetrated by sunlight?

AHI:
Yes, to this day sunlight definitely after hitting the sea surface it experiences, uh, if it enters the sea, eh, it is absorbed.

PP1:
Yes.

AHI:
The deeper they go, the less it becomes. So at 100 meters it is completely gone.

PP1:
Alright, so that’s how. We descend further, Sir, to the zone you referred to as the thermocline layer. What is a thermocline layer?

AHI:
That is where we find a very sharp temperature gradient.

PP1:
Meaning?

AHI:
A drop in temperature.

PP1:
A very big drop in temperature. Next question, is there life in the thermocline layer?

AHI:
There is, but only those that can dive deep. So maybe big ones like marlin, snappers, they can get down into the thermocline, but the small and thin ones, it is hard for them to get there.

PP1:
Yes.

AHI:
So maybe we can say, there’s less.

PP1:
Less?

AHI:
Yes.

PP1:
Now I ask further on, can sunlight penetrate down into the thermocline layer?

AHI:
No, it’s an eternal darkness there.

PP1:
In that thermocline layer, is there any life, such as what you just told, phytoplankton?

AHI:
No there isn’t.

PP1:
So you said that there is, whatwasit that becomes food for marine life? What is that food called?

AHI:
Phytoplankton.

PP1:
Is there any phytoplankton in the thermocline layer?

AHI:
No there isn’t, most of it is in the mixed layer.

PP1:
Going further down, obviously, is there any, obviously, is there anything that has to do with living matters, about the cold layer? [sic]

AHI:
The phytoplankton is no longer there because there is no longer any light.

PP1:
There is no light there?

AHI:
Yes.

PP1:
I have heard from previous Witnesses the other day, there is what’s called euphotic. What is meant by that?

AHI:
Euphotic is a layer of life, so in Indonesia it can practically be called, as they coincide closely to or synonymous with, the mixed layer.

PP1:
So where is euphotic actually, in the cold layer, the thermocline layer, or the mixed layer?

AHI: 
Above the thermocline, well, is the euphotic layer, yes.

PP1:
So does that mean the mixed layer? Is that correct?

AHI:
Yes, call it a synonym.

PP1:
Synonymous with mixed layer.

AHI:
Because the upper and lower limits coincide.
PP1:
From the fact witnesses the other day we got testimony, some said it was below the layer of thermocline. What is meant below the thermocline layer, what area is that?

AHI:
That is the cold layer.

PP1:
The cold layer, so below the thermocline, there is a cold layer. So Witness, once again what year was your research in the Maluku Sea?

AHI:
It was during Pak Harto’s era, we were still doing research in the framework of PELITA [Five Year Development], if I am not mistaken, PELITA began in 1969 and we carried it out for the waters of Indonesia in general, our program with PELITA began from 1969 until 1999.

PP1:
In Maluku Sea, when did you do that research?

AHI:
If I am not mistaken in 1972, Sir.

PP1:
I would like a confirmation, at what depth is the thermocline zone?

AHI:
Well, like I said, 100-300 meters.

PP1:
100-300 meters. To be continued by our colleague, Your Honor.

PP3:
Thank you Expert. Speaking of thermocline, alright, we wanna hear the Expert’s explanation, as to whether thermocline is a depth indicator that is safe for the disposal of tailings in the sea?

PS:
Your Honor, that question, even though it is about oceanology, what is being asked is the condition of tailings [placed] in a safe place at sea. So this is not the witness’ expertise, I think.

AHI:
Could you repeat?

PP3:
The question is...

J III:
Try changing the question so that it’s not too, whatisit? If he’s an expert, then keep it general. But if [he is] a fact witness, he also did research out there, so please do that, but we must …
PP1:
Okay, so when certain substances are placed in the thermocline will that affect the marine life?

AHI:
I can answer from the physical aspect of oceanography. That would cause turbidity, that’s obvious.

PP1:
If it is in the thermocline, if it is placed in the thermocline, what is the effect? Are there effects on the marine life?

AHI:
Those that are sensitive to turbidity, I think it would have an effect on them. But I am not a biologist, so I wouldn’t know the relation.

PP1:
Yes, I mean, I was only asking it in a general way. If certain substances are placed in the thermocline zone, could they rise to the mixed layer?

AHI:
That is what I answered earlier to the Honorable Judge. That’s my opinion, so I have not seen the tailings, but according the literature I read, tailings come in a wide range of sizes, so beginning from specks of dust up to grains of sand. Now, the sand could penetrate the thermocline down to the bottom, but the really small and fine ones, the microscopic ones, could be difficult for those to penetrate. Maybe those will rise up. 

PP1:
Will go up?

AHI:
Yes.

PP1:
So if those substances were to be put three, they could possibly rise up. Up, you mean into the mixed layer?

AHI:
Yes.

PP1:
Alright, so if the placement of substances, for instance certain substances are placed below the thermocline, is it possible that those substances, the ones you said were fine, to rise up into the mixed layer?

AHI:
That is clear, Sir.
PP1:
If they are below the thermocline layer?

AHI:
Ah, so that would depend on their density, so those that are the size of sand, those could sink down to the floor sea, I think.

PP1:
Please.

AHI:
The thermocline has [unclear] in the development and density, Sir, density is measured in grams/liter [unclear] it begins generally aroud 20 [unclear] but when the temperature drops, the density would also [unclear] and then it will [unclear]. Now this [unclear] the density can jump from 22 to 27. So now it would depend on the density of the tailings and the different sizes. If it is less than 22 it will [unclear] a lot which is 24 [unclear].

PP1:
The density of what is it here, Sir? The matters that are discharged?

AHI:
Yes.

PP1:
Yes, from the matters or the substances that are disposed of? 

AHI:
Yes.

PP1:
I ask you, Sir, we’ll just relate it directly with the earlier question, Sir. It’s like this, in the thermocline layer, are there still currents there?

AHI:
Oh, there are, Sir.

PP1:
There are?

AHI:
There are.

PP1:
In the cold layer, there are still currents?

AHI:
The cold layer [unclear] so now that depends the area in there, Sir.

PP1:
No, I mean the area around Maluku, I’m relating to the area that you have researched.

AHI:
Yes, in the Maluku area there is still a current, called Arlindo, Sir.

PP1:
Arlindo in what area, in the thermocline layer?

AHI:
In the thermocline layer zone.

PP1:
So it means that in the thermocline layer there is still some current?

AHI:
Yes.

PP1:
So now I ask you, is it possible, say, that the substances we placed in the thermocline layer, will they be tossed around by that current?

AHI:
Obviously, Sir.
PP1:
Yes, well. Suppose below the thermocline layer, is there still a current there, [in what is] called the cold layer?

AHI:
Practically not anymore.

PP1:
So practically there is no longer, so there is no longer a current below the thermocline layer. Therefore there is no more movement, is that right?

AHI:
Yes.

PP1:
Please sit down, continue.

PP3:
One more question from us, Sir. Can the thermocline applicable around the equator affected by the sun and the current layers? [sic]

AHI:
Say it again?

PS:
The question is wrong, Your Honor, objection. About the thermocline, the Expert said the thermocline is at a depth of 100. The depth of 100 is as far as the sunlight goes. How can that question be put…?

PP3:
Our question is the thermocline is applicable around the equator exposed by the sun and current layers?

AHI:
Always, in the tropics thermocline is always found, Ma’am, in the tropical areas like Indonesia. Except in shallow seas like Buyat or the Java Sea where the depth is only 40 meters, whereas a mixed layer can go down to 100 meters. So there is no thermocline, the temperature [profile] is a straight vertical line there.

PP1: 
Expert, my question again, okay, for the safe disposal of substances or objects to not disturb the mixed layer, in what zone, there are zones that you mentioned: the mixed layer, thermocline layer and cold layer, which is below the thermocline layer. Where would it be safe, so it won’t affect life in the mixed layer?

AHI:
If you ask me personally, my opinion is do not to throw anything into the sea. But that is just my opinion, because we cannot predict what will happen. That’s the problem.

PP1:
Oh yes, but if I ask your opinion, if it is allowed, where would it be safe to put those substances?
AHI:
A study must be done, Sir. 

PP1:
So a study must be done?

AHI:
Yes, we cannot predict what will happen. That becomes the problem because there are short term processes and long term processes. For example, our thermocline has been formed over thousands of years, so if there are foreign objects there, what will happen over a thousand years, we don’t know.

PP1:
I will restate the question another way. Things that are placed down below, in the cool layer, meaning below the thermocline layers, could they affect the mixed layer zone?

AHI:
From an oceanographic perspective not anymore Sir, because there is no current that will stir them up.

PP1:
Ah so it means no longer, because there is no current, right?

AHI:
Yes.

PP1:
Go on.

PP2:
Thank you. There are several questions for the Expert. You conducted research in Maluku around 1972, and as you stated in your testimony at the beginning your results are still consistent with those of the Snellius expedition that was done by the Dutch in 1929-1930 which concluded that the thermocline in the waters of Maluku is at a depth of 100 meters. What I’m asking is, can the thermocline, the thermocline layer, as well as the deep, cold layer, can they undergo a very big change as a result of currents or the climatye?

AHI:
What is affected by the climate, the currents, certainly the mixed layer. As for the thermocline, in Indonesia there is indeed the Arlindo current that flows from the Pacific Ocean through Maluku, on to Banda Sea, then into the Indian Ocean, that may affect things in the thermocline layer, but anything below that is calm. The cold layer, below 350 meters, is calm.

PP2:
Is it possible that in the waters of Maluku, we’re asking the Expert’s opinion here, okay, is it possible that in the Maluku Sea, based on your studies the thermocline is found between 100 and 350 meters. Is it possible that the thermocline is at a depth of 50 meters?

AHI:
[unclear]

J III:
I think we have the opinion here, can be read here.

AHI:
[unclear] that is the effect of waves that possibly move from one direction with an upwelling process. So the water movement [unclear] and this water brings cold temperature, so that the thermocline changes [unclear]. But [unclear] so there is a small effect, but not from the season but from the [unclear] the rising of water or what is usually called sub-welling.

J III:
Actually it is already given in his answer, so he says the results of his research in Maluku Sea, which applies to all seas in Indonesia, thermocline is from 100 to 300. So shallow seas like Buyat Bay, he says, it is impossible that there would be thermocline between 50 and 80 meters. The answer is here actually, so let’s just…  But did you actually go directly to Buyat Bay, is that really the case there? That was just your knowledge in general, right?

AHI:
Yes.

J III:
So Buyat Bay is considered a shallow sea, you say?

AHI:
Yes, but the water is the water of the Maluku Sea, Sir.

J III:
Yes, so here in your opinion it would be impossible that at a depth of more than 100 m thermocline would be found in Buyat Bay. But you yourself have never dived down, or seen, or only used instruments, right?

AHI:
Yes.

J III:
So you, based on instruments, you concluded that only beyond 100 meters we can find thermocline?

AHI:
Yes Sir.

J III:
So you have put your instruments in Buyat Bay?

AHI:
We came within a few kilometers or tens of meters because our ship couldn’t just enter a shallow area, Sir, so it would have to be at least 10 meters [deep] to enter.

J III:
Yes, so at a depth of 80 meters it has been measured, has been found?

AHI:
Oh, at 80 meters we have the data.

J III:
So have you measured ever at 80 meters in Buyat Bay, and found the thermocline?

AHI:
Ah see, the thing is Sir...

J III:
Have you done research there?

AHI:
Yes, and there is no thermocline at a depth of 80 meters.

J III:
So in Buyat Bay at what depth is it? So it is no longer in Maluku [sea] now.

AHI:
It simply doesn’t exist in Buyat Bay, or in Totok Bay. It will never exist.

J III:
So at 100 meters it doesn’t exist, even at 300 thermocline would never be found, like that?

AHI:
Ouw, actually thermocline is not found in Buyat Bay because the depth of the sea there doesn’t get to 300 meters, there is no depth between 100 and 300 meters. If Buyat Bay were 500 meters deep, there would be a good thermocline profile there.

J III:
Oh so in Buyat Bay what was the deepest part that you measured?

AHI:
Well, I did not measure, but from, for example, reports from PTNMR, it begins at a depth of 0 on the shore to a depth at the end of the pipe of 82 meters. So my understanding that is the depth of Buyat Bay.

J III:
Oh, so you mean that the maximum depth of Buyat Bay is 82 meters?

AHI:
If that can be trusted, Sir.

J III:
Oh, if that can be trusted. Alright, any more questions?

PP3:
Yes sir. My colleague asked earlier about if there are things or substances are put in the thermocline layer, as well as in the deepest layer which is the cold layer. What I would like to ask is, if things or substances were placed in the mixed layer…

AHI:
… oh, they would go everywhere, Sir.

PP3:
Yes, so you say they would go everywhere. What would cause things or substances to go everywhere?

J III:
Well, of course the current, and whatwasit, all those waves. Alright, enough, I think this has been asked over and over, mixed, stirred, so it could still move around.

PP3:
Very well. We only want an assurance from… because earlier the question only asked about the stirred up layed, he explained this stirred up layer was, whatwasit, the mixed layer. What we mean by my question is if things or substances are added, er, placed there, would they be stirred around?

J III:
Yes, I think Pak Robert already asked that and it has been answered.

PP3:
Pak Robert asked about the thermocline and the cold layer, so for the layer of…

J III:
The mixed layer.

PP3:
The mixed layer. This has not been explained yet.

AHI:
It would go everywhere, Sir.

PP3:
Everywhere. Would the spread be wider if the substance or the things were placed in the mixed layer?

AHI:
Well, like I said, it would spread everywhere, because there are very active currents, waves, tides and things like that. But if you want to expand on the answer, it would depend on the size and density of what is placed there. So if it is heavy, then maybe it wouldn’t spread so widely.

PP3:
Yes, I will continue. There was a lot the other day… while you are here as an expert in that field, there was a lot of debate about the seasons in Indonesia. A number of people even got the seasons wrong in Indonesia. So what is correct for Indonesia according to oceanography? How many seasons are there and what is their effect on the condition of our seas?

AHI:
Perhaps I would need some data. The air pressure above the surface of our seas, Sir, this is for February and this is for August. For this one in February, like now, the sun in relation to the earth is in the southern hemisphere, so that heating is more intense in the south of our country compared to the north.  Say Asia relative to Australia. Do due to this heating, the air pressure above Australia becomes low, meaning there is less pressure than that in Asia where the pressure is high. So in between these two different pressures, the air is forced to flow from high pressure to low pressure. Now in our country the wind comes from the west, so we call it the west wind, which also goes for the season, the ‘western season.’ It goes on from December, January until February, and in March, April and May the sun relative to the earth is above the equator, so the pressure in Asia and Australia is about the same, so the wind is either non-existent or weak because there is no difference in pressure or direction of the wind. We call that the transition period. So the western season is in December, January and February and the first transition period is in March, April and May, where there is no current. In June, July and August the earth’s position relative to the sun or the sun relative to the earth can be said to be in the northern hemisphere, so the heating is more intense in the north compared to the south. So Asia experiences low pressure and in Australia it is high, and between the two differences in this pressure, the wind blows in the direction as shown in this diagram, which in our country is from the east or southeast, so we call it the ‘eastern’ or ‘southeastern season.’ And then in December…

[Recording stopped]

AGI:
... the east wind season and the transition season between the two when the wind changes direction?

PP3:
What is the effect of seasons or the effects of these winds on the situation of waters in Indonesia or the seas in Indonesia?

AGI:
It is very big Sir [unclear]… go on, same as the previous one… go on… go on… ah, here it is Sir. This concerns the situation of currents in our waters. This is August, the other one is, what month? February, okay. The wind comes in from the west, and because our islands are destined to be in this position, I mean Sumatera, Borneo or, yes, Kalimantan and Java, they are positioned in a way so that the sea in between forms a sort of channel, a straight channel, and because this channel coincides with the axis of the wind directions, it is able to generate the current, Sir, the western current. So from South China Sea, water is transported to Java Sea and on to Banda Sea and even to Maluku Sea here. Now the eastern season… before that… before that one Miss… August… August… it was there… after this, after this… alas, this is too far backwards… now forward… look out… ah, here it is, August. The opposite will happen, Sir. The winds from the Southeast will push the water from Banda Sea, okay, into Java Sea and then into South China Sea.

PS:
Your Honor, we think reading wind directions is already getting into geology [sic]. Does the Prosecution need wind directions in the questioning of this case? Thank you.

AGI:
No, Sir, it is oceanography.

J III:
So oceanography, right?

PS:
Is it still your part?

AGI:
It is.
J III:
It is.
AGI:
Now you asked about the effects. So that was the effect on the current. That was the effect on currents. Now about the water deficit, the water deficit during the eastern season. A lot of water is brought to the Java Sea, so there is a void here, Banda Sea, Maluku Sea, there is a void. So in order to replenish, water must rise, so we see that the thermocline is also lifted up. Could we go back to thermocline? … go on, the  thermocline diagram… not here… no, the other one...

J III:
The first one.

AGI:
[unclear] yes, so the second effect on a large scale is the lifting up of the thermocline, Sir. Because all the water from Banda Sea and Maluku Sea… well not all, but most of it, follows the current that flows into Java Sea, so that Banda Sea and Maluku Sea experience a void, [which] must be replenished from below, so the thermocline would rise too. So that is the second effect on a large scale. As for the biological effect, I wouldn’t know that, Sir. The chemical effects would also be on a large scale, Sir, but I wouldn’t know that too.

J III:
So the thermocline can change Sir?

AGI:
Yes it can.

J III:
The depth of the thermocline can change around?

AGI:
Yes, it can change a little, Sir, but the permanent thing is this, the 100 to 300 range.

J III:
Enough?

PP3:
So Witness, Expert, right? So you say that the thermocline layer can change, but the little, what is permanent is the depth of 100 to 300 or 350 meters. What you said “a little”, in your opinion, within how many meters of tolerance?

PS:
Before we proceed, Your Honor, can the Witness please sit proprely. We think he’s not sitting right.

AGI:
Thank you, Sir.

J III:
So Sir, if you could sit straight, just your head facing that way. Just the head turning, okay? Go on please. What was the last question?

PP3:
So there was a change of thermocline, but the permanent thing is the depth of 100 to 300 or 350 meters. You said that there could be a change in the thermocline layer, but only a little...

J III:
How much is the tolerance, the change?

PP3:
In your understanding, up to how many meters is the tolerance?

J III:
100, can it become 80 or 90 or how?

AGI:
Again, that would depend on the season. So the condition like this one, Sir, we will get this in the western season, then the first transition period is still like this, because when we looked at the current, the water goes from Java Sea into Banda and Maluku, so that it pushes the thermocline to 100 meters, going up to 100 meters, pushing the mixed layer to a depth of 100 meters here. Now, in the eastern season, which is only 3 months, if there is a process of upwelling, the thermocline can form this line. So if the upwelling is strong, the thermocline could start from the surface, alright? But that is very rare, that is why I used the term “a little.” The permanent, the majority is like this. This is the majority, and these are situations which we can say extraordinary. That’s what I mean by “a little.”

PP3:
Yes, thank you, maybe we will continue the questions. That is enough Sir. [sic]

J III:
We’ll allow the Defense Counsel for Defendant I.

LMPP:
Thank you Your Honor. So this expertise is actually because it’s technical and should have provided clarification to this court, so we can understand the facts. But from your explanation we are still unclear. We hope that we will have another Expert in this field later on who can give his opinion and analysis. But there are a few questions from us. I will begin with, uh, like how the Prosecution asked, if there were no thermocline, the effects… that was asked, right? I would like to ask vice versa, suppose there was thermocline, if there was thermocline in Buyat?

AGI:
There is no thermocline there.

LMPP:
No, suppose, suppose. The Prosecution asked if there wasn’t, so I’m asking the opposite, because you are an Expert, aren’t you? If there was thermocline in Buyat Bay, would the tailings placed below the layer, or within the layer, be stable?

AGI:
I can’t answer that because indeed there is no thermocline. So how must I answer?

LMPP:
Come on, this is a general question.

J III:
A general question Sir. For example in Maluku Sea there is thermocline, let’s not refer to Buyat, so just Maluku Sea then.

LMPP:
So if in Maluku Sea there is thermocline, and PT NMR placed their tailings below or within the thermocline, would the thermocline, would the tailings be stable?

AGI:
Let’s look again at the diagram.

[unclear]

AGI:
If I didn’t get it wrong, this is if the tailings are placed below the thermocline.

LMPP:
Below or even within the layer itself.

AGI:
Yes, or in the thermocline layer, would it be stable?

LMPP:
Would it be stable, to the best of your knowledge?

AGI:
Yes, clearly, Sir, when I answered the earlier question...

PS:
The microphone, please, so you can be heard.

AGI:
It would depend on the density, yea, and clearly it wouldn’t be stable here, Sir. So to say it, if it is placed here, it will disperse, right? The heavy ones would sink, and, whatwasit, those that are less than the density of the thermocline, would be tossed around above, Sir.

LMPP:
Alright.

AGI:
So no, it can’t be stable, so it would fall.

LMPP:
My next question. From your earlier explanation, it will move around. The question… Mister Prosecutor there spoke a lot about layers. There is a mixed layer, a thermocline layer, right? Could it penetrate up to the mixed layer, the one you said was above?

AGI:
The microscopic specks of dust, surely they would, but they wouldn’t pass the surface here, because they [would need to be] lighter than air.

LMPP:
So it wouldn’t jump to the layer of...

AGI:
Yes. [sic]

LMPP:
The next one above.

AGI:
Yes. [sic]

LMPP:
So it would remain in the thermocline layer?

AGI:
[Into] mixed layer could too.

LMPP:
Alright. Go ahead.

AGI:
Thank you.

LMPP:
So it seems from your testimony, supposedly… so hearing about Buyat you were quite sensitive [agitated], and we have not yet...

AGI:
I am just fine Sir.

LMPP:
Good then. Suppose that in Buyat Bay a thermocline layer was found. From your earlier explanation it would be relatively… with your explanation there was a little movement in there, right? It would be stable within or under that thermocline layer, right?  

AGI:
No, I can’t answer that, Sir.

LMPP:
Oh, you can’t answer because the question is about Buyat Bay?

AGI:
No, [because] there is no thermocline.

LMPP:
But in Maluku Sea you said there could be.
AGI:
There is no thermocline there, so...

LMPP:
That’s the problem, whether there is thermocline there or not? Is that the problem?

AGI:
Yes.

LMPP:
Fine if that is the case, then I will go on. You talked earlier about the thermocline layer, what was the definition?

AGI:
Yes, it is a layer where we find a temperature gradient with...

LMPP:
What do you mean by gradient, so that the court can understand?

AGI:
It is the rate of drop in temperature...

LMPP:
The rate of drop in temperature.

AGI:
Divided by the depth.

LMPP:
Divided by the depth?

AGI:
Yes.

LMPP:
So in other words, there is a temperature difference between the parts above and below, right?

AGI:
Yes

LMPP:
That is the definition?

AGI:
Yes

LMPP:
Is this your definition or the definition of…?

AGI:
Oceanography.

LMPP:
Oceanography. Oceanography is a scientific discipline?
AGI:
Yes.

LMPP:
Disciplines don’t make definitions, it is people who make definitions, it’s the experts who make the definitions, right?

AGI:
What I mean, according to oceanography, the oceanographic definition.

LMPP:
But there are numerous experts on oceanography, not just one, not just one opinion, right?

AGI:
In terms of thermocline, as far as I know, it is like this, I think. There is no other possibility. That is what oceanography says.

LMPP:
So according to you it should be that way?

AGI:
Science has its own, um, Sir, you can say rules, agreements, that are being held by the majority of oceanographers, Sir.

LMPP:
So not all of them then, right Sir? Your statement actually shows that you admit that there could be more than one definition, because the word majority is an admission that there is not just one, Sir.

AGI:
That is just out of respect, Sir. We actually don’t want to set it in stone like that, Sir. So we must be, whatisit, considerate of all sciences...

PP1:
Your Honor, I think we’re asking his opinion, right?

AGI:
There is nothing that is too precise, Sir, in my opinion.

PP1:
[unclear]

J III:
For sure. It’s all fine if there are other oceanographers with other opinions. But this Expert had this particular opinion.

LMPP:
Yes, so that is what we want to confirm, Your Honor, is this the opinion of this Expert or other experts. If there are others, can they be brought before the court, so we can check the veracity. So was this your own opinion or that of others?

AGI:
That is what I learned Sir.

LMPP:
From a book?

AGI:
Oh, from so many books.

LMPP:
For example?

AGI:
For example Newman and Tiersan, then [unclear], and then, oh there’s plenty, Sir.

LMPP:
…which support your opinion you gave before?

AGI:
Yes.

LMPP:
So there are those that support, of course there would be those that don’t.

AGI:
I have not yet come across those.

LMPP:
Oh, so you haven’t come across those. So there is a gradient, right? The term is gradient, right?

AGI:
Yes.

LMPP:
On the surface, and below it. So to find the differences, are there any indicators?

AGI:
It is an easy calculation, Sir, we can see it here. Go back to the first thermocline diagram. So the criteria has been mentioned, the gradient, right Sir? A gradient is a number  divided by the depth, in this case. So if we look, for example at the mixed layer, the difference is, from 0 to 100 meters, let’s say it is 1 degree. So 1 degree per 100 meters. But in the thermocline, it is very large, Sir, and that becomes the criteria, because it drops from 28 degrees to 11 degrees. So it is 17 degrees Celcius divided by 200 meters. So it is more than 1 degree per 100 meters, right? So the definition of thermocline is where the layer experience the largest gradient, Sir. Later on, further down, the gradient goes down again, becomes small again.

LMPP:
Alright, thank you. I will continue. Going back to the questions about Maluku and Buyat. When precisely did you do your research in Maluku? You only mentioned Pelita. Pelita, so that was during Pak Harto’s [President Soeharto] era, right...

AGI:
Yes, correct.

LMPP:
Pak Harto has already stepped down Sir, right?

AGI:
Correct.

LMPP:
And Pak Harto’s [term] was long, y’know, Sir, decades…

AGI:
Yes.

LMPP:
And when was this research?

AGI:
‘72, I was already asked that.

LMPP:
So in 1972. So what was explained to this court about the thermocline in Maluku, came from the results of research from 1972?

AGI:
Yes.

LMPP:
Alright. Did you yourself do this research?

AGI:
We were one group on a ship. I was the chief researcher.

LMPP:
Oh, so you were the chief researcher?

AGI:
Yes.

LMPP:
Alright, you went as a group?

AGI:
Yes.

LMPP:
And that research was solely about the thermocline or was it one of...

AGI:
No, like I was asked before, it was about hydrography.

LMPP:
Hydrography?

AGI:
Yes the characteristics of water mass movements, including the temperature, salinity, chemical content, then also the effect of water circulation on those paramaters.

LMPP:
Alright. So it wasn’t specifically about thermocline?

AGI:
But that was the main program.

LMPP:
Oh, the main program was thermocline?

AGI:
Yes, because the science of hydrography is about that...

LMPP:
In 1972?

AGI:
In 1972, 1973 if I am not mistaken.

LMPP:
So which one is right then? First it was 72, if not mistaken 73...

AGI:
From 72 until 73 Sir.

LMPP:
Oh, so between 72 and 73. After that, have you had the same experience?

AGI:
Yes sir, and...

LMPP:
About thermocline?

AGI:
Not just thermocline.

LMPP:
No, what is relevant to this court is the thermocline.

AGI:
About thermocline.

LMPP:
When was that?

AGI:
Among others I took part in an expedition called Arlindo, Sir. That was from 1992 until 1996, eh, 1998. Almost every year we went out to sea, to Banda Sea, and then… I mean, for my entire career [unclear] I went out sailing 75 times, from October...

LMPP:
So there were more to come, right?

AGI:
Yes.

LMPP:
So there were more. But was there anything specific so we can note it down. It could become the basis for further analysis, after this hearing.

AGI:
For now, we stay with hydrography, Sir, but the area...

LMPP:
No, specific research after ‘72 or ‘73 in Maluku Sea. After that, was there any, or no? Spefically, say what research, and where?

AGI:
There was research, as I just said, about Arlindo.

LMPP:
Arlindo.

AGI:
Yes.

LMPP:
What year was that?

AGI:
Cross current, yes, as was said, ‘92, ‘98.

LMPP:
The cross-current you explained earlier?

AGI:
The one below.

LMPP:
Wind, the one below, currents, that is a current, right?

AGI:
Yes.

LMPP:
Current, right, a what cross-current it’s called?

AGI:
Indonesian.

LMPP:
The Indonesian Cross Current [Arlindo, Arus Lintas Indonesia]. So not specifically thermocline, right?

AGI:
Yes, but there is a connection.

LMPP:
Alright, my next question. Maluku Sea, seas have, whatdyacallit, forms or types or varieties, I don’t know the exact terminology. There is open sea, right? There is interior sea, right, no? Is it true that due to the different forms of the sea, they would have their own attributes?

AGI:
It is possible Sir, but...

LMPP:
Sure.

AGI:
But it is kind of relative. So for instance Banda Sea, Maluku Sea, Arafura Sea, they form the deep sea system in Indonesia, could go as deep as 4000 meters. They have a similarity...

LMPP:
There is a similarity, but there is also a difference, there are also differences?

AGI:
Could be.

LMPP:
Could be, right? Surely between the open sea and the interior sea there must be differences?

AGI:
Yes, there could be, Sir.

LMPP:
I want to ask. It was asked before, but not focus, concerning Buyat Bay. There was a slide there, we still need it. You did research yourself in Buyat Bay?

AGI:
In Maluku Sea.

LMPP:
O, so it was in Maluku Sea? So you never did it in Buyat Bay?

AGI:
I have, as I mentioned earlier. We got as close to around half-a-mile or several meters from the coast line of Buyat beach.

LMPP:
You meant from Maluku?

AGI:
Yes, our direction was, our vessel sailed from the deep sea approaching the coast, but we did not exactly get to the beach, because the vessel would sink. That’s how.

LMPP:
O, so in concrete terms… so I, and I think this court also, well, my question difinitevly, because this is also related, because the place is in Buyat Bay, so if we keep approximating it could be inaccurate. Like you, Sir, a scientist, surely must be accurate, right? In definite terms, have you conducted research in Buyat Bay, or no? Like in the Bill of Indictment of the Prosecution...?

AGI:
Well, let’s just say a half mile from the Peninsula. From the opening, because...

LMPP:
Oh, so it was not exact, right?

AGI:
Yes.

LMPP:
It was some distance away, right?

AGI:
Yes.

LMPP:
With the place being disputed by the Prosecution?

AGI:
Yes.

LMPP:
Very well. If that’s the case, can Witness generalize that what is found in Maluku Sea must also apply to Buyat Bay?

AGI:
Yes, based on experience, Sir, and the science itself. For instance, the distance of a few kilometers from the coast can be considered as representing the coastal area, unless if there are things going on there there, that would be another issue.

LMPP:
So it means the basis for your statements are generalizations or analogies, right? Can we say that?

AGI:
We use our own techniques, so in this case, an interp’lation [sic, “interpolation,” Gorontalo accent, vowel “o” is abrupt. The witness actually means “extrapolation” throughout the hearing], but...

LMPP:
Interpretation? You mean?

AGI:
Yes, we can interp’late the temperature. 

LMPP:
Interpelation? [Interpelasi, term in Indonesian legislature]
AGI:
Yes.

LMPP:
What do you mean by interpelation? [sic]

AGI:
So you don’t have to measure, but from the pre-existing curve you can draw a line to the point in question...

LMPP:
So in other words, the basis for the earlier statement that in Buyat Bay there is no thermocline is an interpelation [sic], as you have just defined?
AGI:
Yes, because by observing the depth it is already clear.

LMPP:
So, if you want to look at the depth, the basis would be the interpelation. [sic]

AGI:
Yes.

LMPP:
Alright then, if that is the basis. I would not continue this, [it] will be explained by other experts later on. Or perhaps there are other questions from our associates?

MK:
Alright, thank you, we continue. One question Expert. I wasn’t too clear about, pardon my common-folk ignorance, [underneath] the sea there is earth, and it is possible that they are different. Maybe there are deeper… the seabed, I mean, not the seawater, but the bottom. From the coast it could slope down lower, and lower still. So it is not flat like this, right?

AGI:
Yes.

MK:
My question, The thermocline layer you spoke of earlier, in Maluku waters it is between 100 to 300 of meters, approximately around 200 meters, right? Or is it the thermocline layer?

AGI:
Approximately.

MK:
Approximately.  My question, will it stay constant at 200 meters [unclear]?

AGI:
O, no.

MK:
Or, always flat like that, the thermocline layer?

AGI:
Yes.

MK:
Or different again, or is it like this?

AGI:
Yes. This is practically relative, Sir.

MK:
[Unclear] on the surface or the seabed or how?

AGI:
No, not the sea floor, it is the seasons and the tidal movements, so that is the average, it could vary but it will not be far from those limits.

MK:
So, the thermocline layer’s thickness is not stable at 200 meter...

AGI:
Right. In nature there is nothing like that, Sir.

MK:
Very well, thank you.

AGI:
But it’s like this Sir, Your Honor, I am a bit concerned with the term of interp’lation, Sir. May I clarify it a bit? Because this may cause misunderstanding, with regards to interp’lation.

J III:
Interpolation or interpelation? 

AGI:
Interp’lation is what I used.

J III:
Po-la-tion?

AGI:
Yes. That one.

J III:
Interpolation, otherwise it will relate to DPR’s [House of Representatives] right of interpelation. So it is interpolation, okay?

AGI:
That is because I did not go that area, but we have the data of the area, [unclear].

J III:
Oh, you have the data, but you did not [go there], right?

AGI:
Yes.

J III:
Because you were afraid that the vessel would run aground, right Sir?

AGI:
Yes, so there won’t be any misinterpretation about what sort of interp’lation...

J III:
Interpolation.

AGI:
It means that I myself did not go there. We calculated it from the direction of Maluku Sea. Those were the results of the technical team...

PS:
Well, just explain about it [unclear].

AGI:
Yes, promising not to violate...

PS:
[Unclear], please understand, understand.

AGI:
Violate.

J III:
The pattern, the pattern in the sea is interpolation.

PS:
Yes, we got it, understood.

[Uncleat]

J III:
Please explain it.

AGI:
Yes, because the technical team, they had their thing in Buyat Bay itself, the salinity and temperature. There was no thermocline at all?

LMPP:
So, the basis was interpolation [unclear].

AGI:
No, the one I was showing you was the series measurement by the KLH Team, what team was that, the technical team they called it...

PS:
Yes, the research around Maluku Sea [unclear]

AGI:
In Buyat itself...

PS:
[unclear] in Maluku Sea...

AGI:
No.

PS:
[Inaudible]

AGI:
But, I, whatwasit, I pointed out that there was no thermocline for sure. So it means....

[Recording stopped]

AGI: 
...happened, so it means my interp’lation was also strenghtened...

J III: 
Yes, hold on Sir, it’s like this Sir, so you have the basis to say that there is thermocline in Buyat Bay...

AGI:
Thermocline yes...

J III:
The basis was the interpolation, right? There was data collected by other research, right?

AGI:
Correct Judge...

J III:
So we have all the materials, right?

AGI:
Correct Sir...

J III:
Alright, go on Sir... so it is not baseless Sir, there is a basis...

AGI: 
Correct, Your Honor.

J III:
Yes, there is a basis, please continue.

PS:
Very well Your Honor, we continue this question. Witness, Expert, if the question is not too clear, sometimes even too fast, too hard to digest, because we would like to have the correct and impartial information, especially considering that you have been sworn. The person who swore you in asked God to be present here, so please do not be prejudiced, Witness, okay? I wanted to ask you not to monopolize the entire expertise of oceanography. My question is, oceanography has various branches of discipline… 

AGI:
We usally differentiate it into four branches, Sir.

PS:
Yes.

AGI: 
What we call physical oceanography.

PS:
Yes.

AGI:
Chemical Oceanography

PS:
Yes.

AGI:
Biological Oceanography.

PS:
Yes.

AGI:
And Geological Oceanography, with a note that there also those who include Marine Meteorology.

PS:
Yes, alright, which of the expertise is yours? 

AGI:
Physical oceanography, in my 40 years of work at P2O in LIPI.

PS:
The scientific first, the scientific, the scientific basics…

AGI:
The scientific. I have a diploma in applied chemistry, chemical oceanography. I studied physical oceanography for 2 years, and I studied the administration and economics and marine affairs for 2 years.

PS:
So not the physical?

AGI:
The physical 2 years at another university...

PS:
Oh, that’s the one that you didn’t finish, right? You were taking the masters, right?

AGI:
Yes, correct.

PS:
But there were many fields. What you call coral reefs, to which expertise does it belong?

AGI:
Coral reefs, from what I’ve read, Sir…because I am quite far from...

PS:
You are generally in the field of oceanography, right? Coral reefs would surely also fall under oceanography. What field, in what field is it included?

AGI:
Fine, if you say so. If it’s about the life history and so forth, it would be included in the biological oceanography. But if it’s about the structure, the calcium and all that, that would belong to geological oceanography.

PS:
Where would the seagrass beds be included?

AGI:
Biological oceanography.

PS: 
Biological. But coral reefs had two, right?

AGI:
Yes.

PS:
It is included in biological? It is also included in chemical?

AGI:
Yes Sir.

PS:
Is that correct Witness?

AGI:
Yes Sir.

PS:
Correct. You said that earlier, but this is a bit vague. I want it clear, okay? The research you conducted in Maluku, it’s just that it’s a bit unclear. How many miles approximately… if you don’t know how many miles… because we see an island and we think it’s 10 miles, but when we swim it takes us two weeks, and we still cannot get there, right? So, let’s not make guesses, because all of the questions were about facts, no longer about expertise, okay? Do you know the distance from Buyat Beach when you did your research in Maluku?

AGI:
No, because this had taken place some 30 years ago. 1972, and today is 2006.

PS:
Forgot?

AGI:
Yes, it cannot be precise.

PS:
That’s fine... we won’t not push you.

AGI:
Not forgot, but can’t be precise.

PS:
So can’t be precise? You didn’t measure it back then, huh?

AGI:
Oh yes, of course. We were using...

PS:
So it is clear now, it was not measured. Okay, fine. For how long did the research take place?

AGI:
Usually, if we go there one time, it...

PS:
My question, when you talked about Maluku earlier, how long did it last? Don’t… if you remember then say you remember, or do not remember. However it is usually in sequences. You’re a lecturer who’s used to teaching us in campuses, right?

AGI:
I remember Sir. We have all the documentation here.

PS:
Yes, just remember it, don’t push it. Just what you remember, how long was it?

AGI:
Usually a month, Sir.

PS:
One month. Can a one-month research represent all seasons in that particular area?

AGI:
Yes, no Sir, because seasons are...

PS:
That’s fine, fine, it cannot represent, to make it short. I don’t intend to be lengthy, my questions are only brief ones. If one fish ran ashore in an area, or a salmon fish moves to fresh water area and all that stuff, those are the effects of the changing temperature, the basic precept of oceanography, right? For instance, the migration of fish from the Pacific Coast to Atlanctic, is that correct Witness?

AGI:
I read it could happen that way, Sir, but I haven’t conducted such research.

PS:
Fine, you did not conduct that research. This is what happens day-to-day. Similarly for water currents and temperatures. If ice forms, or expands in polar regions, that would force cold air to other warmer areas, because it is a current, is that correct? 

AGI:
Well, how do I say...

PP1:
Your Honor, perhaps it could be given as a question. Do not leading [the Witness], Sir.

AGI:
If we see the thing previously...

PP1:
A questionl, perhaps? Not leading.

PS:
Previously the PP asked about the wind flows, now we [ask] about the currents in the sea which have been explained earlier. We want to know the polar currents, that will have an effect, it has connections to the wind seasons that you told us. The temperature continues to move, right? What is it that you were going to explain?

AGI:
Yes, with regards to your question?

PS:
Alright, enough...

AGI:
That one, first was on thermocline.

PS:
No, the currents first, currents first, water current patterns.

AGI:
Yes, you mentioned about polar regions, right? In the poles the temperature is zero degrees and on down. Because it is cold, the density is large, so it has got pressure to flow as a current in the deeps. We call it bottom water at 5000 – 6000 meters. It is found everywhere in the world. After thousands of years it has reached the entire world...

PS:
Alright. So ultimately that is what incites the currents, is that correct Witness?

AGI:
Yes.

PS:
Yes, please be seated. If it moves from one area of cold temperature, entering an area of warmer temperature, there would be mixed temperatures. Is that correct Witness?

AGI:
No, that is not correct.

PS:
How would it be correct?

AGI:
So, how do I say, the warm water is only 100 meters deep, Sir. While cold water here is 5000...

PS:
No this is...

AGI:
So it is impossible, they would never meet...

PS:
My question, those carried by the stream from an area...

AGI:
Yes it is at 5000 meters, so it cannot [mix] with the surface [water]. That is totally impossible...

PS:
So there is no movement of deep sea waters?

AGI:
There is, it is all over the the world actually.

PS:
Alright.

AGI:
It spreads.

PS:
Alright, so the temperature from cold seas cannot move towards seas that are less cool?

AGI:
It has been proven in the basics.

PS:
No, my question, can they still [mix] or not?

AGI:
Yes, usually in the bottom.

PS:
No, on the bottom, or on the surface, or anywehere, is there any movement in a sea?

AGI:
There is movement in the bottom...

PS:
There is. Thank you. Please be seated.

PS:
You showed graphs, did you prepare them by yourself?

AGI:
Which one, Sir?

PS:
The graphs, the graphs that are being presented here...

AGI:
This one, well, this was copied from a literature and from our data results, so it was drawn based on numbers from the data. So this is, this remainder is the temperature value or the salinity, while this one here is the coordinate of the temperature, the depth, and all of it, these numbers came from the report of our sailing voyage.

PS:
Fine, that is enough, please be seated. You said earlier if there’s an object in a mixed laywer, let’s just say it is mud in the mixed layer over there in Maluku, even though it has higher density the possibility of it settling down still exists, although slowly, is that correct?

AGI:
Yes...

PS:
Okay, enough, let me continue my question. It would still settle down, maybe a bit slower, because the difference in the specific weight is not too large. Alright, so I have an exhibit like this, I would not say what this is, but there is a sediment.

AGI:
Yes, so what about it, Sir?

PS:
No, you don’t have to answer that. I was just giving an example, I have not asked, I have not asked a question yet. I’m showing you a number of exhibits. There is sedimentation here. Is this a sediment or not, that is not the issue, but here we have sedimentation. If we shake it, it would go murky, but after I put it here for several hours, it will settle down as such. So why does it settle? Is it because... or am I being so stupid for asking this? It’s because the density is higher than water. You have explained this earlier, it depends on the density and the size of particles themselves.

AGI:
Yes Sir.

PS:
But in principle, physically it would still settle down, right?

AGI:
Yes, where is the conclusion going?

PS:
Well no… please be seated. Is it going to settle down or not, like this?

AGI:
This is settled, but the sea is not like this...

PS:
Alright, that will be it. This is not a seminar Witness, it is not...

AGI:
The sea is not similar with that small bottle.

PS:
Yes, yes, yes, that’s why, because we cannot move the sea here as an exhibit, that’s why...

AGI:
Yes, and I only know about the sea. I don’t know what that is...

PS:
Yes. Say if an object happens to be in the area of mixed layer, Witness, you stated that it will spread everywhere. My question, coral reefs live in the depths of euphotic layer, correct?

AGI:
Yes.

PS:
Correct, it cannot live in the dark zone, correct?

AGI:
Correct.

PS:
The area of light of the euphotic depends on the water turbidity, correct?

AGI:
Correct.

PS:
The area around the river mouth is also highly affected by the turbidity of the river mouth in order to determine the turbidity of an area?

AGI:
Correct.

PS:
In order to determine if there are coral reefs or not. Whether coral reefs can live, right?

AGI:
Hold on here, where is this question going?

PS:
Okay, fine, please sit facing the front a bit. Don’t be so excited, Witness...

AGI:
No I...

PS:
But [you] still have to be straight and honest, okay? Must be straight and honest, so it’s a bit relaxed, but this court cannot be taken lightly, right?

AGI:
Yes, Amen, Amen Sir.

PS:
We still must respect this court. There are rules of law. 

AGI:
Amen.

PS:
If an area has high turbidity and a high sedimentation takes place, let’s say there is sediment in this mixed layer, you said earlier that it would spread everywhere, and the coral reefs would die off, or it is said the coral reefs, one of the things that damage the coral reefs, the indications are, the dying, damaging of the sea, is the spread of sediments, is that correct?

AGI:
Correct Sir.

PS:
Very true, right? So if tomorrow we bring evidence to this hearing that the coral reefs live very well around the tailings of PT NMR, that would mean that the tailings did not spread nearby because they are not in the mixed layer. That will be it, thank you, I have no further questions.

AGI:
Not necessarily so, Sir.

J III:
Done, okay, we’ll let…

RBN Questions & Comments
RBN:
Okay I have one question first,  Sir, my question is kind of simple, the rivers, you know around the area here around Sulawesi, they carried sediment out to the sea, and lot of the sediment sort of deposit in maybe 30 meter, 40 meter, 50 meter, of depth, what keep those sediment there please?

HS:
[RBN’s statement is translated to Bahasa Indonesia]
AGI:
There are several factors, Sir.

HS:
There are few factors here.

AGI:
First,

HS:
First,
AGI:
The supply of the thing keeps coming…

HS:
The supply of the sediment it self continuing…

AGI:
So what was ther, removed, then it comes again. So it looks permanent, that would be the first factor.

HS:
So is the [inaudible].

AGI:
That would be the first factor. The second factor, the density is still higher, the effects of the tides. That is also possible. Those would be the two points that I can imagine…

HS:
Second factor, density is higher than density of the water, and stronger than the [inaudible], so that is the two points that I can tell you.

RBN:
Thank you, I have no further question.

HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
Okay, I just, but I do have some conclusion.

HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
Okay, first of all, I totally accept the Witness’s testimony that the studi should be made prior to discharging anything into the sea, tailings or anything else and we did do so.

HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
Okay, I also accept the Witness’s testimony that if sediment or solid were in the water column they could be measured as [turbidity] suspended solid.
HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
However I do reject the Witness’s testimony as stated in the BAP, as it is irrelevant, his area expertise and researches in the Maluku Sea in 1972 and kilometers of the cost and not on Buyat bay.
HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
And second, termoclines do not keep tailings on the bottom of the sea, gravity does, as tailings is much heavier than the water.
HS:
[RBN’s statement is translated to Bahasa Indonesia]

RBN:
And finally, as PT NMR is responsible operation over the years, we have almost thousands of CTD profiles of the temperatures of solemnity, density from all seasons in Buyat bay along with all water sample, that show that the tailings were not being suspended in water column, therefore I will leave it up to our experts and in the defense to counter in this testimony.
HS:
[RBN’s statement is translated to Bahasa Indonesia]
J III:
Note that down.

HS:
Thank you Your Honor.

J III:
Thank you, there are no more questions. That would be his reponse towards the the Witness’ testimony in this opportunity to respond thetestimony, so you don’t have to respond back again...

AGI:
I have several things that I wish to comment…

J III:
No need to. Later on a witness, he said, he would present an expert witness with the same expertise as yours to provide opinions, to comment on your statements, okay? You may go, so thank you for your testimony. That’s it, yeah? 

AGI:
Thank you.

J III:
So we are done for today, right?  There were two witnesses. We invite the Defendant… so today, even though we only had two witnesses, it was quite long, yeah? Because when we have to deal with experts it usually takes longer compared to factual witnesses, right?  This is quite common because knowledge [science] is still debatabe. So I think we will continue the next hearing, still with witness examination. Would there still be factual witnesses or expert witnesses? Please, just present them to the court, okay? But still going with the list of witness in the dossier.

LMPP:
[Unclear] the expert, or is the name still a secret? Can we have the name Mr. Prosecutor?

PP3:
We will just schedule for the next hearing, Sir.

J III:
What?

PP3:
We will see [who will be] the witness later, Sir.

J III:
Oh I see, so the PP hasn’t decided who will be the next witness... let’s put it that way.

PP3:
If we tell you now that A is coming, but then B shows up, that would be different too, right?

J III:
Oh well whatever, whatever you want to do. So we will adjourn the hearing for a week, for other witnesses, both factual or expert. Suit yourself, but it would the witnesses in the dossier. So the hearing of this case is adjourned until next week, which is on the 17th… it’s 24th right? Friday, 24 February, with the agenda continuing the witness examination.

[The gavel is knocked]
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[Panel of Judges enters the courtroom. The press is given time to take pictures].

HK III:
Proceedings of criminal case No.284/Pidana Biasa/2005.PN Manado against Defendant PT Newmont Minahasa Raya and Defendant Richard Bruce Ness, is hereby declared open and accessible to public.  

 [Gavel is knocked]

HK III:
Defendant, please be sitted in front. Before commencing this hearing we ask the Defendant are you healthy today? 

RBN:
Yes I am.
HS:
Yes, I am in a good health today, Your Honor.

HK III:
Healthy, alright. So we may proceed with the hearing. According to trial schedule, today we will still be examining witnesses called by the Public Prosecutor. We ask the Public Prosecutor is there any witness today?

J1:
Thank you Your Honor, we have an Expert, Sir.

HK III:
He’s here, yes?

J1:
The Expert is here, Sir. 

HK III:
So we will examine the expert, would  the Defendant and the Interpreter take a seat next to the Defense Counsel. And we ask the Public Prosecutor to call the Expert Witness into the courtroom.

J1:
Doctor Rachmansyah, MS.

LMPP:
Before we begin, Sir, may we know how many Experts are called today?

HK III:
How many witnesses are we going to hear today?

LMPP:
How many persons? 
J1:
Today we are presenting one Expert. 

HK III:
Only one.  What was the Witness’s name again?
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Rachmansyah

J1:
Doctor Rachmansyah.

HK III:
It’s you, right? You are presented here by the Public Prosecutor as a witness. What is your full name?

RMS:
Rachmansyah.

HK III:
Rachmansyah, here, a doctor, right? Rachmansyah, MS, born in Ambon, 22 October 1961, correct, yes? 

RMS:
Yes.

HK III:
Religion Islam, job civil servant, Department of Marine and Fisheries, address Balikantama housing complex, still live there?

RMS:
Yes.

HK III:
Balikanta II, DV, Kelurahan Raya, Kecamatan Turikale, Kabupaten Maros, right?

RMS:
Correct.

HK III:Are you acquainted with the Defendant Richard Bruce Ness?

RMS:
I am not.

HK III:
You’re not, alright. Have you been to Buyat?

RMS:
I have, twice.

HK III:
You went there for what?

RMS:
The first visit was to do our study, which was in our annual budget agenda.

HK III:
So you were not sent by your department, weren’t you?

RMS:
That was as one of the delegates for, from DKP also.

HK III:
Yes, I know. The reason I askedhim, alright, so that if he later testifies about the facts there, so we don’t have to swear him in twice, alright? If he is purely as an expert according to his discipline, and he has never been to Buyat and never done anything there, well, we’ll ask him according to his expertise only. That was why I asked that, if he did go to Buyat and did whatwazit there, he would also be a Fact Witness, as well as an Expert Witness. That was my purpose in asking the question, not that I want ask this Witness questions before being sworn. it’s not like that, okay? Rather than having to pledge him twice, right? As an Expert, we’ll take his oath, and then as a Fact Witness, we’ll take his oath, okay? I think there is, yeah? So before you testify, [we’ll] swear you in according to your religion, alright, as an Expert Witness, alright? Please rise.

 [Witness pronouces the oath]

HK III:
Alright Witness, you are, your educational background here S1 [Undergraduate], Faculty of Animal Husbandry, Department of Fishery, UNDIP; S2 [Graduate] Post-Graduate Faculty, Environment Studies Program, UNHAS; S3 [Doctorate], Coastal and Marine Resources Program, IPB. You are presently a researcher at the Brackish Water Fishery Aquaculture Research Center Office, Marine and Fisheries Research Agency. You still work there?

RMS:
I do.

HK III:
 Junior Researcher, or have you already been promoted, no longer Junior Researcher now, what year is this now?

RMS:
I am already Junior Expert Researcher.

HK III:
You’ve been promoted, right? Could you explain based on your knowledge, this has to do with the condition of marine fishes, what are the prerequisites for fish to have a healthy life or reproduce well in the sea? What sort of sea condition?

RMS:
Every aquatic organism would surely need certain preconditions to live, to grow and develop normally. Among the preconditions is the physical aspect, for example if we cultivate fish at the sea, that fish does not need to or get obstacles, such as waves. Big waves are an obstacle for fish live normally. Then the salinity or the sea salt content, because each commodity has its own optimal range for salinity to grow and develop. Then, another parameter is the dissolved oxygen, because this is a very vital life necessity for organisms living in the sea. And what is no less important is the presence of contaminants in the sea, because this will affect the life both directly and indirectly, and ultimately the quality of the fish products that are being farmed, and that will put the customers’ health and safety at risk.

HK III:
I see. Between July – August 2004, you conducted research in Buyat Bay. That research you did in  Buyat Bay between July – August 2004, was it on your own initiative or [were you] assigned by an institution to assist the investigators. Your coming to Buyat Bay to do research back then, was on, well, your own initiative or because you were assigned by an institution or a department or others and so forth?

RMS:
We are independent from our institution because we do have programs to have do a site suitability assessment for aquaculture study in North Sulawesi, and one of the programs was applied in Ratatotok Bay and Buyat Bay, because we considered the two bays as bays, coastal bodies of water which are quite potential for marine fish farming.

HK III:
I see, so you conducted research in North Sulawesi, only in Buyat Bay and also in Ratatotok?

RMS:
Yes.

HK III:
Not in other places in the North Sulawesi?

RMS:
The previous year it was in Likupang, Sir.

HK III:
There was also one in Likupang, yes?  

RMS:
The year before.

HK III:
That was on whose budget?

RMS:
The APBN [the National Budget].

HK III:
So APBN, yes? The results of your research, your research, fish life or other marine biota, is there any difference between the waters of Ratatotok and Buyat?

RMS:
[Judging] by the physical characteristics of the field, there is a difference, Sir. Looking at… if the two bays are to be used for marine fish farming, there are several factors in Ratatotok that make it goodenough for farming activities. For example, the location which is rather protected, and that is very suitable for floating net cages, or seagrass farming, or shell farming which are already present in the area. But for Buyat Bay, looking at its physical condition, during certain periods the waves are quite big, making it not too suitable for fish farming in floating net cages, however, this bay is could very well suit for seagrass farming.

HK III:
I see. You have given statements to the Investigators right? Why did you say here or conclude that there is contamination from mercury (Hg) here. It’s above the limit here. How did you make this conclusion? What did you… what medium did you use so you came to that conclusion?

RMS:
We, in our research we took samples, among others, of water and fish. We took the samples and analyzed it in the laboratory, and we got the Hg concentration which was analyzed and compared it to the existing standards. That was how we came to our conclusion.

HK III:
You have only used the term “contaminated,” right? Have you examined other areas outside Indonesia, er, outside North Sulawesi, for example in Jakarta Bay, have you?

RMS:
I did a study on the distribution of heavy metals in the West Coast of South Sulawesi, and the pesticides too. Then we also did a characterization study on the waters in Center Bungku, Southeast Sulawesi. We have done several studies here.

HK III:
Yes, this is what I mean. I am focusing on this mercury (Hg). Hg is mercury, right?

RMS:
That’s right.

HK III:
Hg in other places where you did your researches, I mean not in North Sulawesi, how are the conditions? Do those places also contain Hg?

RMS:
In South Sulawesi Hg was not found, but that’s because this depends on the source or activities around the coastal waters which may affect the concentration or the presence of Hg in the waters. What was found in South Sulawesi was mostly cadmium and nickel, and in Bungku Tengah were most dominant was nickel.

HK III:
If you say, or your research results conclude, yah, that there is mercury contamination in Ratatotok Bay and Buyat Bay, what are the impacts on the biota or fishes in those waters? What are the impacts?

RMS:
First of all, the existence of contaminants in certain waters, both directly and indirectly, will affect the aquatic organisms of said waters. For example, mercury present in those waters can be absorbed directly by the fish, because most fish also drink the water and secrete the water in their osmoregulation process, so that the mercury content taken from that water will enter into the blood circulation system and can be accumulated in the liver, or kidneys, or the flesh or meat of the fish. For other commodities, such as seagrasss or algae, they will also absorb ions around or in the water, and will be accumulated in the algae tissue itself. Seagrasss for example, seagrasss also absorb the mercury, at the same time seagrasss are also food stuff, food for humans, and they are also used for cosmetics, base materials for drugs, and so on. So, if the presence of contaminants in a commodity exceeds the commodity’s limit, that may have an impact on humans. The same happens to fishes because the contaminants will be absorbed by phytoplanktons, which are microscopic or smallest organisms in the water, and they will accumulate the mercury, and this phytoplanktons will be consumed by zooplanktons or [not clear] the level above, and zooplanktons will be consumed by small fish, and those small fish will be consumed by big fish, and so on until it reaches humans.
HK III:
When you did your research, you caught fish in Ratatotok Bay and in Buyat Bay? Was that so?

RMS:
Yes, we employed the local fishermen to catch fish in Ratatotok Bay and Buyat Bay.

HK III:
So if there were two, Expert, Ratatotok Bay and Buyat Bay, what about the fish there, was there any difference or just the same?

RMS:
What we found in Ratatotok Bay, the Hg content present in several samples taken for several kinds of fish the content was a bit below those found in Buyat Bay, from the results our study Sir.

HK III:
When you did your study or research there, were you the only fishery expert or were you accompanied by other experts?

RMS:
We were a team, Sir. There was a CIS expert, there was a water quality expert, there was a biologist, there was an aquaculture expert, there were a number of colleagues working there, and in total there were about 10 people.

HK III:
I see, so to reach that conclusion, has it been, whatsit, have you discussed it with the experts who took part there, your conclusion...
RMS:
Yes, and we have presented our results at the Polkam [Politics and Security] forum meeting in Jakarta. and then before the Peer Review Team of the KLH [Environmental] minister, and we also presented our results to UNSRAT, Sam Ratulangi [University], Manado.

HK III:
Have these results been published, informed to the public or PT NMR, these research results of yours? Or were they just for your own consumption or for Jakarta, or were they already published, because this problem has a bigger impact locally, so it’s not like everything here is the [central government’s] interest. Even if there is, the regions are most important here, right? Because the one directly impacted is the region, right? So has it been, whatsit, to the local government, or to PT NMR about, whatsit, the research results, your research results and your colleagues’?

RMS:
When we announced our research results, they were delivered to… at UNSRAT., There were even representatives from PT NMR, Sir, and of those results, some of the results, we published in the Indonesian Journal of Fisheries Research, edition No.11, volume 11 No.5, year 2005.

HK III:
Did you inform of these result to PT NMR?

RMS:
We have no intereset in that, Sir, but when we did a seminar and representatives from PT NMR were there, and it was likely that...

HK III:
It’s actually like this, if it is for the sake of good, all activities which may have caused that mercury contamination, of course they would have to be concerned to know that in order to fix it, for instance, right? So if you say “well it’s not important for us,” it looks as if what you got from that study is not aimed to improve things, right? So if those are the results of the study or research in that area, and there is mining there, PT NMR may actually be concerned to know what happens in Buyat Bay. So that’s how it should be, right? But if you say in this court “yah, what is our concern to give information to PT NMR”, I think this is, too whatsit yah, we can say too naïve, maybe yeah...?

RMS:
Your Honor, if we may explain this to you. As an institution we cannot directly provide our data to others except by permission from our superiors, Echelon 1 of BRKP, the Marine and Fisheries Research Agency…

HK III:
So that’s why I asked, have your and your colleague’s research results been published?
RMS:
They have, Sir.

HK III:
Just so that the local government knows, the community knows, all who may be concerned in Buyat area know, that’s what I mean. So people from the central [government] shouldn’t just come if there’s something that’s not… just like I said, the one who is most concerned here is the region, because it is the region that is directly affected by an activity in that region, right? But whatever, if you’re not allowed to publi... you did a study, and then the results are not allowed to... without permission from your superiors, that’s your right, go ahead. But for me, because it is the regions that are impacted by contamination, it is the region that has the foremost interest to know what’s going on in its region, that’s just what I think. But if that’s some kind of secret that only superiors may know, and may only be informed to the regions with the permission of, whatsit, the permission of your superior, well I don’t know about that. The rule is like that, but I see if there is contamination or whatever, those who are mostly impacted are the regions and they need to be well informed, what your study was all about, right?

RMS:
That’s why Your Honor, we have conveyed the results of this study in a seminar at Sam Ratulangi [Universisty]  Manado. That was, uhm, as...
HK III:
So your effort was there...

RMS:
Yes.  

HK III:
The effort to inform the region and PT NMR at that time, right?

RMS:
Yes, that was a dissemination activity, Sir.

HK III:
Yes that’s what I mean, to call on our fellows when they conduct research, or conduct a study about whatsit, that there is something not quite right going on, inform them. So this is the principle of transparency, so that everyone especially the regions know what is going on in their region, right? Well, this is only a suggestion, I don’t know your rules say, yes?
RMS:
Yes Your Honor, but in that seminar we also presented the results our study with a power point [presentation] as well as through print outs, that...

HK III:
The important thing is that it has been informed to the regions and to whatizit, yeah, your study results, yeah...  
RMS:
We have..
HK III:
Enough. We give time to the Public Prosecutor to question...

J1:
Thank you Your Honor, Expert, besides publicizing it to the University of Sam Ratulangi, has it been publicized and presented to the Ministry of Environment.

RMS:
We presented this before the Peer Review Team of the Minister of Environment, that was in Purwakarta then.

J1:
Before the minister...

RMS:
The Peer Review Team, the Minister of Environment’s team.

J1:
The Minister of Environment’s team?

RMS:
Yes.

J1:
Next question Expert, you said you took fish samples in Ratatotok as well as in Buyat. How far [sic] were the results you found? Could you describe more or less how were the results you found on those fish samples at that time?

RMS:
I’d like to ask for permission, may we use the caption in power point?

J1:
Please allow him, Your Honor.

HK III:
Please, go ahead.

RMS:
Thank you.  

HK III:
And also the Witness’ position in whatisit, in standing, so as not to turn your back on the Panel, maybe a little to the side, yeah? Or you’ll be warned by the Defense Counsel. Actually it’s the Judges who should warn. Yes go ahead.

RMS:
Honorable Judge, Ladies and Gentlemen in attendance in this court, these are some examples of fish species that we took from both Ratatotok and Buyat Bays. And this is the result, Sir, the data we obtained. As for my principle as a researcher, I am not allowed commit a lie, but I am allowed to commit a mistake in doing this. These are several kinds of pelagic fish we took, among others, selar kuning, selar katombo, selar of various sizes that we took, because the fish size strongly determines the level of contaminants  in the fish. So here between Ratatotok Bay and Buyat Bay, the condition for selar above 20 cm in length, the content has reached 1260 ppb, this is concentration in ppb, and some of these species have exceeded the maximum per minute concentration. Then for demersal fish, suanggi, tetengke, kerapu koa, et cetera, but we only got a few kinds of demersal fish in Buyat Bay. [We] could not get the others. These are some of the concentrations that we found.

HK III:
Could you [explain] that, about that tetengke?

RMS:
Yes.

HK III:
There, tetengke fish, number 5.

RMS:
This is [the name] in Manadonese, we don’t really understand, Sir, but if...

HK III:
No, I’m not asking that. What is that written, 125,64?

RMS:
Yes.

HK III:
55.95, what does it mean?

RMS:
Concentration in ppb, parts per billion.

HK III:
It is about....

RMS:
The content, levels of Hg...

HK III:
The Hg, right?

RMS:
Inside [not clear]

HK III:
So in Ratatotok for tetengke fish it is 125,65 and in Buyat Bay 55.95, right?

RMS:
Yes.

HK III:
So there is an indication that [for] several kinds the hydrargyrum is higher in Ratatotok, and there are also those that are higher in Buyat Bay, right? So they’re not all like that, right? So it is varied, right?

RMS:
Yes. That’s right, Your Honor.

HK III:
Alright, let’s continue.

RMS:
And this is the résumé, for pelagic in Ratatotok we got around 12 fishes, and the range was between 3.51 to 134 ppb with the mean 72.84 ppb. While for Buyat Bay for the total of 17 samples we found a range of 37 to 1260 with the mean 335. As for the demersal fish in Ratatotok, the range was from 8.8 to 330 ppb and for Buyat Bay it ranged from 15.8 to 868 with the mean 354.

And then, if we explicate this histogram here, for Ratatotok Bay from these samples, here’s the maximum concentration criteria allowed is 500 ppb, then most if not all of the samples in Ratatotok can still, lower than the MPC value itself. But for Buyat Bay there are several fish species that have exceeded the MPC value or the maximum allowable concentration. There were some fish species that we analyzed, Your Honor, and this is swanggi fish, this one had a rather high metal content, there were several in our study. So we, we made a recommendation to avoid, not to eat several types of fish that are more than 20 cm in length, if the Hg content in the flesh of t hat fish had approached even exceeded the MPC value. Now this one is for molluscs, we also got this squid here, all of them mostly [sic] in Ratatotok. Then also this kyma or tridactyl, since this is small organism, and then this is strombus or gonggong, also types of shells, and this tripang is also about 12.47. while for macroalgae, we took, we got sigres or enhalii at about 3646 ppb and this pagina also...

 [Recording stopped]

RMS:
...perhaps that’s about all that we have to say.

J1:
Alright, thank youExpert Witness. Next question Expert, actually what is required for Hg, is there any provision for fish, the Hg in fish, how far it is exactly? [sic]

HK III:
You mean the tolerance limit right?

J1:
Yes, the tolerance limit to Hg in fish?

RMS:
According to the FAO here, that they suggested, there is a standard that says for fish, the maximum Hg concentration in fish is that MPC value, Sir, which is 500 ppb Sir.

J1:
500 ppb. The 500 ppb is based on what, based on what?

RMS:
We take the standard reference issued by WHO.

J1:
Standard reference issued by?

RMS:
WHO.

J1:
WHO, the standard issued by WHO is 500...

RMS:
ppb.

J1:
ppb. And this was found in...

RMS:
This was found in Buyat Bay.

J1:
Buyat Bay, this, this fish?

RMS:
This is the fish.

J1:
Okay, so now at that time, I ask you now, the occurrence of this spike above these tolerances, could you, Expert, explain why these values above the tolerance level were found?

RMS:
Yes, in general the relatively high Hg content we found in in fish, we found those in fish that are realively big, above 20 cm in length, and usually these were carnivorous fish. As we all know that carnivorous fish are predators, predators of small fishes below them [in the food chain], the trophic level below, trophic level below them as they eat smaller fish, while smaller fish also eat zooplanktons, and zooplanktons eat phytoplanktons, so it is possible that the big carnivorous fish have experienced a biotransformation of contaminants present in these waters.

J1:
Contaminants in these waters. I ask you now, contaminants in these waters, did you also conduct a study about water in these waters, because this has to do with what you said earlier, that this may have happened due to contaminants in these waters.

RMS:
Thank you. So this is the Hg content in the waters of Buyat Bay. We took this from the bottom and the surface waters, and in this sample taking we were also helped PT NMR’s help, Your Honor. And we are very thankful to PT NMR which has helped the sample taking, both of the water and the sediment. These samples were then split. Some were taken by PT NMR and some were taken by us, so the samples were divided in half Your Honor, taken by PT NMR and us. And these are the concentrations of some sample points in the waters of Buyat Bay, and the limit recommended by UNESCO as well as WHO and UNEP only 0.01 ppb for aquatic organisms living in coastal waters. If it’s 0.01, it is at this level, so some of the sample locations have exceeded the limit prescribed or those recommended by UNESCO, as well as WHO and UNEP.

J1:
Alright Expert, did you also conduct research on the waters in Ratatotok Bay at that time?

RMS:
This is the data of Hg content in Ratatotok, also like that. Here also are some samples. We took about 28 samples in Ratatotok and we tended to analyze the bottom waters. Right here, this is the Hg concentration in Ratatotok Bay. If we take the limit 0.01 ppb, then most of the water samples in Ratatotok were almost in a similar condition as those in Buyat Bay, which have exceede 0.01 ppb.

J1:
Alright Expert, I wanna ask further. The Judges Panel have touched earlier about the relation to human condition. How far [sic] actually are the effects of fish that have been contaminated by Hg if they were to be consumed by humans?

RMS:
It’s like this, Your Honor. This is one of the techniques, one of the ways, how is the existence of the fish if we consume it, how safely can these fish be consumed. If I take the mercury concentration values I got in this study, both for Ratatotok and Buyat, by taking the Maximum Permitted Concentration standard of 0.05 ppm or 500 ppb, and the total daily intake, for human consumption about 0.0047 ppm, then for people weighing 70 kg, the suggested total daily intake is 0.0329 ppm, while for children weighing 20 kg it is around 0.0094 ppm. So this is the technical calculations. So if we calculate for Ratatotok community, and if the Ratatotok community consumes fish only from Ratatotok waters, then they already… the total daily intake for an adult is already 41/2 percent [sic], while for Buyat Bay it’s already 21.3 percent. What if this Hg intake, yah, this Hg intake, this is the résumé. If it is based on this dry mass here, then it’s 41/2 for Ratatotok and for children weighing 20 kg it is 16 percent of the total daily intake. As for Buyat, for an adults weighing 70 kg it is already 21.3 percent of the total daily intake, while for those weighing 20 kg it is already 74 percent of the total daily intake. This means that the chances, the risk of the community to consume fish, both those in Ratatotok and in Buyat, then it is predicted that the Hg intake would still tend to be more dangerous if we consume fish that we get from Buyat Bay.

J1:
The risk is higher for those in...

RMS:
Buyat Bay, because they already have the intake value which is approaching the total daily intake. This 74 percent here…

J1:
Alright, then I ask you again, okay? It’s like this, Expert, in fish farming… so now the impacts of fish farming on fish with the conditions you explaned earlier… [sic]

RMS:
Yes, thank you, in the process of fishery activity, the ultimate goal of this activity is the production of fishery commodities, both fish or other commodities, that are of [high] quality. In this case we do not only prioritize the quantity or productivity of the commodities we produce, but we also must consider the quality of the products. One of the quality criteria required in today’s global trade is, among others, the contaminants inside, especially heavy metals, contained in the commodity products of the fishery, because this will strongly influence customers’ safety. Especially in trade these days, particularly for shrimp, as an example, if shrimp are tested positive for a contaminant, they will be rejected by the importing countries. So it has been determined that there has to be zero contaminants...

J1:
Zero contaminant.

RMS:
For several existing contaminants.

J1:
Amongst what you say as zero contaminant, contaminants on what, among others what? [sic]

RMS:
For example the presence of pesticides, the presence of heavy metals in the fishery products themselves. Nowadays we tend to produce in an organic condition, meaning that there is no input of synthetic materials that we use in the fishery process itself, so we expect the products we produce will be clean.

J1:
Is Hg included in it?

RMS:
Hg is also one of the requisite contaminants.

J1:
Is it also stipulated that it has to be zero contaminant for Hg in fish?

RMS:
For Hg it has not reached zero, but for pesticides it is already included, pesticides such as furasolidon, i.e. prefuran, that too has to be zero tolerant [sic]. But for Hg it is still zero point zero something, I can’t recall off hand, but it’s there, although very very low.

J1:
Alright, Expert, when the fish were caught and taken from Buyat Bay, I wanna be explained, I wantcha to be able to explain the physical conditions that you found then on the fish. Were there things that departed from what you would normally find?

RMS:
Yes, thank you. Here are some examples of fish types that we took from Ratatotok Bay and Buyat Bay. There were some fish species whose conditions were normal, Prosecutor, Honorable Judge. Some were normal, but we also caught fish whose conditions were rather strange, and we too did not really understand, but we took the sample, we analyzed the Hg content of the sample, since we were focusing on the Hg condition. So this was the bumpy kerapu that we got from a fisherman in Buyat Bay. This was the physical condition of the fish itself. This is the initial condition of the fish with the bump in the ab..., the bottom of the fish near the anus [cloaca, sic]. Then we opened this. What was inside that bump actually? And we found out that there was some kind of tissue, only lumps of fluid and we sucked the fluid, and we analyzed it too. And these are some body tissues of the fish, both on the gills and inner organs, as well as liver, and kidney. And we were also suspicious of bacteria or other microorganism factors causing this. And we also did a culture of bacteria from the tissue, from the liquid of the bumpy organs and we did not find microorganisms or bacteria causing the bumps. And what about the heavy metal content that we got from the body tissue? This is for fish flesh we got from the location of the sample. For the flesh it was about 139 ppb, and its gills 12.9 ppb, and the liver, because liver is the center for all accumulated toxins, it was already 972 ppb. Meanwhile we did not find Hg concentration in the bumpy tissue, but in the fluid inside the tissue there it was approximately 0.07 ppb. Thank you.

J1:
Alright, thank you, our associate will continue.

J4:
Thank you, Expert, you explained earlier that you have found, have found in Buyat Bay fish with bumps, in this case tissues containing fluids. Have you ever done a research in South Sulawesi, as you explained earlier, about fish or research in other places in this case, yes?

RMS:
Thank you, organ abonormalities or morphology abnormality of farmed fish which we usually find as aquaculture, generally appear as skoliosis or lordosis conditions, meaning the fish’s shape is like ice, its ribs are ice-like so that it has difficulty swimming and usually most of them die and it usually happens due to malnutrition conditions or lack of vitamin C. Those are what we normally find. However, this kind of condition that we just explained I find it very rarely and I have never seen this fish condition in my fishery and aquaculture activities.

J4:
Thank you, we continue.

J3:
Alright, we continue questioning the Expert Witness. Expert, you are an expert in fisheries and in your early explanation you said that the basic idea was that actually in Buyat Bay or in Totok Bay there was potential for aquaculture. Based on your survey or research that you have done, in your opinion is it appropriate to do aquaculture, particularly in Buyat Bay?

RMS:
Thank you, as I had described, the explanation in the beginning that a fishery activity begins with, the starting point is site selection or selecting the location of fishery for fish farming activities. If we choose a wrong location then culture failure will follow, meaning if we picked a wrong location then the fishery activity will not continue, there will definitely be problems or obstacles faced that may fail the fishery process. One criterion that I described earlier, that for Buyat Bay with its waves condition that are quite high and currents that are quite strong, that also makes it not too suitable, eh, not suitable for floating net cages. Eventhough it had been done there once, but still during certain seasons the conditions were not good. For fishery using floating net cages, we consider Buyat Bay not suitable, but for seagrass farming community the condition of Buyat is very good and is very potential to do seagrass aquaculture activities.

J3:
Alright based on the description of the Expert Witness about Hg contents towards [sic] several species in Buyat Bay including whether for seagrass farming as it is required in what the Expert explained earlier, that for Hg there is a tolerance limit and so forth. With the calculations that you just told us whether it is good for fishery, with the reasons that the Expert mentioned, it is not appropriate be run there. For seagrass with such Hg content, is it suitable for consumption?

RMS:
Thank you. As what I explained earlier, that one of the parameters used as reference for site selection is the presence contaminants or pollution in that area. Because the presence of contaminants in itself, whether directly or indirectly, will influence the life of aquatic organisms, especially since the ultimate measure for fishery products is a quality product. This means that if we rear the product in a condition with contaminants present, then automatically in its growing process it will absorb those contaminants, and the contaminants will be accumulated in the tissues of the organism. Well, of course we also do not want to have such contaminated products, because this will put at risk the safety of the costumers, because like seagrass, whether ther are consumed by people, of to be used as cosmetics ingredients, drugs ingredients and so on. And that will very much disturb or strongly impact the health or safety of consumers.

J3:
Yes thank you, eh, we continue with questions, alright? Based on the Witness’ testimony and a number of previous experts’, that said, and a fact witness here also stated that in fact Buyat Bay is also one area of production processrun by PT NMR by placing tailings into Buyat Bay and that the tailing itself, based on the witness and experts testimonies, some said that tailing is like fine sand, while others said that it is like mud. With the disposal or tailing placement in the Buyat Bay, can the life pattern of fish be influenced by it, the fishery in Buyat Bay?

RMS:
The existence of waste which enters into a water system, if it is like mud then it will possibly influence the degree of murkiness  of the water itself. In the meantime, murkiness itself, whether caused by the mud particles or other organisms, will impede sunlight penetration. If the sunlight penetration is impeded, the growth of phytoplankton, as the primary productivity in the waters and is the main source of food for the fish itself, will be disturbed. Because the process of photosynthesis requires sunlight, the phytoplankton cannot do its photosynthesis process optimally and ultimatelyt the population growth will be slowed and the oxygen production [is obstructed], because a photosynthesis process generates oxygen as its product. The source of oxygen in the water does not only come from the difusion [of oxygen] from air into water, but is mostly produced in this photosynthesis process. If the photosynthesis process is disturbed then the production of oxygen will also be disturbed, while oxygen is a vital source for the aquatic organisms. That is one example.

J3:
Alright, whatsit called, tailing, based on the Witness’ testimony it is clear that tailing, or the substances that are placed there, actually do not come from Buyat Bay, right? That it is an alien substance placed in Buyat Bay. And you also explained that there is a possibility of contamination. Do these unknown substances that enter into Buyat Bay can also affect the life of fishery there? For example if the effect is not, like it may restrict the sunlight so whatwasit takes place. Could there also be a direct contamination to the lives of fish in Buyat Bay?

RMS: 
The presence of particles in water, both mud particles or other organic particles, will directly affect the fish’s respiratory system, since fish also absorbs water through its mouth and releases it through its gills. And these gills are the fish’s inner organs that function to absorb oxygen. If the absorbed water already contains particles, then these particles would also stick inside of the lamellae of gills, and it ultimatelly will cover or will reduce the lamellae’s ability to absorb oxygen, which in turn may cause death for the fish. If the fish can no longer tolerate such conditions, that may cause death.

J3:
So it can cause death in fish. So no matter what this sea life is veru much related to ultimatelly the human life and you the Expert has explained that there is a possibility that Hg can be found in the human body when fish is consumed. Based on the calculations you just did, and also based on the results of research you did then what is your advice, what is your advice to the community, both to members of the community and to those who are related with this fishery issue. Those who could potentially consume, sell or distribute the fish from Buyat Bay based on the results of research you did, is it don’t… eh… would you also suggest not to eat this fish, this kind of fish, or would you also suggest or do you encourage people not to avoid eating that fish or what? The suggestion that you give to the community or those who are related to fisheries in Totok Bay there?

RMS:
Yes thank you, the advice that we can provide in this study is that for the time being, fishery activities, well, if we are concerned with the quality of the products, it is not too suitable to be developed as an aquaculture area, unless we can handle or minimize the possibility of contamination in those waters. That’s first. The second, the short term efforts that we can do to prevent risk to the consumers health is we minimize the intake of those contaminants into the system by humans. That was why in our study we suggested that the fish with high risk potential is suwanggi greater than 15 cm in size, tetengke 20 cm in size and selar kuning above 20 cm as well as layang 20 cm in size. That was our suggestion. As well as kuwe or coral species with 20 cm in size, and not to eat fish’s inner organs, because in general our people also like to eat the inner organs of fish despite of the fact that these organs contain the most contaminants accumulation. That was one of… eh… some of recommendations we can give. Besides that in the management of coastal areas we should also pay attention to the zoning aspects of the activity, because the fact is that this is public interest, however, where every activity performed in the coastal areas should coexist side by side and should not have a negative impact to the other activities.  Thank you.

J3:
Yes perhaps from, er, there is more.

J4:
Thank you, the Witness explained that there was research done in Buyat Bay. Could you explaine to this court who did the research in Buyat Bay together with the Expert, and where they came from.

RMS:
When we did the field research those who were with me were the Police and then on the next day there was the North Sulawesi Province Independent Team, that’s as far as I know, that there were two teams who were there almost at the same time because we stayed there longer than they did. I was there from July 26 to August 1, while the other team, maybe they were there for a few days only. That’s as far as I know.

J4:
We mean in your research, who were involved in your research team?

RMS:
Oh, those involved in our team were those from Balai Riset Perikanan Budi Daya Air Payau [The Brackish Water Aquaculture Research Agency], but we made the compositoin to include several science disciplines or expertise which related to the aim of the study, as I said earlier to the Judge. There were experts of field resources, biologists, nutritionists, experts of aqua culture and GIS experts for mapping.

 [Recording stopped]

LMPP:
Thank you Honorable Judge. This is a technical skill, and we will call, when the time comes, an expert of the same expertise of the substance that is being discussed here, but there are several questions that for the time being we will ask, and maybe will be continued by our colleagues. Alright Expert, I will begin with your statement earlier ”It is impossible that I, or I would never lie, but maybe I could be wrong.” You said that earlier to the Panel. What did you mean by that? 

RMS:
In research activities there are certain degrees of error that are allowed. That is why in statistics there is a 5% alpha value, 1% alpha value, and for a socio-economic study it may well reach 30%. That was one of my statements, why in a research activity or a study errors might occur, but as a researcher I cannot lie to the existing data.

LMPP:
That’s what I mean. So errors may occur, or maybe differences in opinion could also happen between same experts?

RMS:
That may happen.

LMPP:
Alright, so the question was meant to demonstrate that you are trying to be honest as an expert, is that what you mean?

RMS:
Insya Allah [God willing].

LMPP:
Expert, you have been asked about you education. Your S1 [undergraduate] was in animal husbandry?

RMS:
I took fishery Sir.

LMPP:
Fishery, and your S2 [graduate]?

RMS:
I [took] environmental management.

LMPP:
Environmental management. More specifically, because that’s too broad, right?

RMS:
More specifically into the environmental toxicology that we relate to the effects of contaminants, and back then I took [the effects of] pesticides against cultured organisms, in this case shrimp.

LMPP:
And your S3 [doctorate]?

RMS:
I took management of coastal and marine resources, and our study was to determine the carrying capacity of certain coastal waters for fishery and aquaculture activities. And that was a combination of various science disciplines which we gathered in a study activity.

LMPP:
Do you have a publication?

RMS:
A lot of publications, Sir. 

LMPP:
In a book, or?

RMS:
Most of it is in the form of journals, that is Indonesian fishery research journal, Torani journal, or…

LMPP:
Is there any in a book?

RMS:
In a book, not yet.

LMPP:
Oh, so you have never written a book but you have written in journals. Alright. You repeatedly mentioned about [aqua]culture, yes, fisheries. What is your actual expertise, fisheries or?

RMS:
My SK [Letter of Appointment] from LIPI says that I’m an expert in fishery culture. Aquaculture is the same as fisheries.

LMPP:
So fishery culture  is the same as ”fish farming” based on your SK?

RMS:
Yes, and that has been my expertise all along, and I have been involved in it since 1985, after finishing school, until present day.

LMPP:
Could you explain what does aquaculture mean? Is it fish farming or what? For common folk, culture means fish farming.

RMS:
Yes.

LMPP:
What is the form of your expertise?

RMS:
Aquaculture is a process or an effort performed by humans by giving a certain input, in this case aqua input, including fish fry, feed, medication, other chemicals, into the culture process itself, in a culture medium, whether in a floating net cages, or fish ponds. There, the culture process takes place, and the culture management process also occurs, and ultimately the output product comes out, which we hope to be the product of  the commodity we farmed or we cultivated.

LMPP:
In plain terms, can we say that your skill is ”fish farming”?

RMS:
You can say that.

LMPP:
Alright. So you are a fish farming expert, yes? So now, my next question, do you have an experience in analyzing heavy metal content or metal content in fish? 

RMS:
I have conducted a study in western coastal regions of South Sulawesi in 1995, we have published that in a journal about…

LMPP:
That was about metal content?

RMS:
Heavy metal content. There were several heavy metals which we analyzed, including Hg, Cd, Si…

LMPP:
Chromium?

RMS:
That was in the west coast waters of South Sulawesi, and we also did in Central Bungkut in Southeastern Sulawesi.

LMPP:
Is this not a departure from your expertise about fish farming as you said?

RMS:
Ah, actually Mister Lawyer, because in the cultivation process such as the one we explained in the beginning, that the starting point is site selection. In the site selection process, there are several parameters which we refer to in order to determine the suitability of…

LMPP:
My question has not been answered, Expert. Your expertise has been explained, alright? Then my question was about analyzing metals in fish. So just say it, I mean it’s impossible that you lie, right? Doesn’t that expertise depart from what you actually do?

RMS:
No, Mister Lawyer, because heavy metal analysis is a prerequisite parameter in site selection, so that is not too far away from our expertise, because in fishery and aquaculture process, site selection is very much important, and that is based on several parameters that are referenced.

LMPP:
Alright, I’ll continue, Mister Expert. You mentioned repeatedly about research and research presentations in your exchanges with the Judges or the Prosecutor Team. What research did you mean, the one that you presented at various places, including UNSRAT I noted there, yes? What research precisely?

RMS:
The study which we did in Ratotok and Buyat.

LMPP:
Oh, the study which was done in Ratatotok and Buyat. So you presented that in several places, right?

RMS:
The first one was at a Polkam meeting [Office of Politics and Security].

LMPP:
First at Polkam meeting.

RMS:
The second in Purwakarta, before the Environmental Minister’s Peer Review.

LMPP:
Peer Review, then?

RMS:
Then the third one was at UNSRAT, Sam Ratulangi Manado, and that one was one of the research results dissemination activity.

LMPP:
Alright, I would like to focus on the one at UNSRAT, okay? Who were present at your presentation?

RMS:
Almost everyone was present at that forum, I can’t recall exactly all, but there were people from the University, from the Ministry of Environment, from NGOs, from PT NMR itself and maybe other environmental observers. 

LMPP:
Alright, so you presented, or as you say, disseminated the results of that study to that forum. That was a scientific forum, yes?

RMS:
Yes.

LMPP:
Alright, yes in the University, did everyone agree with what you presented, with the results of your study?

RMS:
Alhamdullilah [Thank God] at that time there was no rebuttal, and I had the first opportunity, Sir, to do my presentation and represent the Head of Marine and Fisheries Research Agency. And at that time we did not get any meaningful refutation.

LMPP:
Did not get meaningless refutation?

RMS:
Yes, meaning that all of our research results, most of it, no one complained about it.

LMPP:
Hold on, okay. You said there was no refutation that was not [sic] meaningful, that was your statement, right? So it means there were people who did not agree with you, but you qualified it as being meaningless [sic], right? Can you name who did not agree with you?

RMS:
As far as I can remember, all questoins back then relatively supported the research results, Sir.

LMPP:
Yes, you’re repeating the same thing. Relatively means not exactly like that, yes?

RMS:
It means I did not get any questions that disqualified our research results.

LMPP:
Did that activity, the one you mentioned, have a conclusion, that seminar or workshop, what was it?

RMS:
That was a big seminar held by UNSRAT.

LMPP:
So it was called a seminar, yes?

RMS:
Yes seminar.

LMPP:
And usually seminars have conclusions?

RMS:
Yes.

LMPP:
Did you ever know of the conclusions of that seminar?

RMS:
I have never received the conclusions of the…

LMPP:
But you know there were?

RMS:
They exist, maybe over at the Bapedalda here maybe?

LMPP:
So it means what you categorized as those who disagreed with you, those you qualified as meaningless, or relatively light, as you said, were included in the results of that seminar, results of seminar held at UNSRAT, right?

RMS:
Because until today I have not read it Sir.

LMPP:
Oh you have not?

RMS:
Yes.

LMPP:
Your Honor, we will provide the results of that seminar later, but what’s important now is that there were some who disagreed with you about the research results, but you qualified it as meaningless, according to you, right?

RMS:
Yes, in a context...

LMPP:
I would like to confirm that, right? 

RMS:
Yes, but in a context, when I, uh…

LMPP:
Enough. So please Your Honor, expressly here, so there were those who disagreed with this, but it was qualified as being meaningless. So it’s balanced, right? As a scientist you have said that it’s not always right.

RMS:
Well, differences of opinions are allowed to happen, Mister Lawyer.

LMPP:
Well you have said it. Yes, it is common, scientifically it’s common.

RMS:
Common.

LMPP:
Okay, I will proceed to, I would like to ask, yes? In my hand here I have a report published by KLH on 14 October 2004. May I approach to show this, Your Honow, to convince him, or maybe he can approach here.

HK III:
Do you need to know? Have a look.

LMPP:
Have a look here.

HK III:
If you know we’ll continue, if not…

 [The document is shown to the witness]

LMPP:
Have you seen the report on the environmental data analysis in Buyat Bay and Totok Bay, Environmental Ministry, 14 October 2004, please. It’s on their website. This is the website, right?

RMS:
Well, if this is a… we have not seen this title, Mister Lawyer.

LMPP:
It’s called an advocate now.

RMS:
Sorry Sir.

LMPP:
Advocate, don’t get it wrong, okay?

RMS:
Sorry, because I’m very much clueless about law.

LMPP:
Yes, you are clueless about law.

RMS:
We never…

LMPP:
Fine, but you know this website, right? And you know the address, yes?

RMS:
Yes, I know.

LMPP:
Oh alright. So I have shown, I only showed a graph from that report to you, and I would like your comment on that graph. 

J1:
Objection Panel, the Expert has said that he didn’t know, so perhaps we should not continue.

HK III:
Nah, its just [for] our knowledge, we have had this information and we need information.

LMPP:
Yes, just for your information Mister Prosecutor, that here in attachment 21 about Total Mercury and Inorganic Arsenic Levels in Fish from Buyat Bay… there… and on the left there is a map of the area, yes? On the bottom there is a conclusion about levels of mercury and inorganic arsenic in fish from Buyat Bay which are still below the safe for consumption levels, and on the right, there’s a graph. On top, in red is the total mercury, right? The WHO standard is 0.5 ppm, right, that’s the WHO standard?

RMS:
That’s what we explained earlier. MPC, MPC value.

LMPP:
So right, yes? You concur with that WHO standard, and this is the results of the study here. So the one below was about time, yes? I’ll ask about that first graph first, what is your comment on the conclusion of this KLH report?

J1:
Objection Panel. If [the Defense Counsel] wants to ask this, then call the relevant expert and the one that wrote it. Don’t ask the expert we have called. So that was his opinion, so now we want to confront between two opinions, it would be better if we just call [the other] expert, Sir.

HK III:
No, I don’t think this is about confronting this information, I want to know the opinion, if the results of your research or study strongly contradict or are the same with this also. If they contradict, well, we will judge this. There are two experts with different opinions, right? Because we want to know what is his comment about, whatsit, whether this is in contradiction or more or less the same. If it’s more or less the same I think there shouldn’t be any problem, okay? But if it’s in contradiction, the two experts will be confronted later about results of research, okay? It’s like that, yes? But it’s up to you. You want to comment about this question or not, right? You have the right not to give an opinion. That is also allowed. So what was the question from the…?

LMPP:
So this is the research result, and there is a conclusion to it, and as was said, is this the same with what you said or far different? If it is different, then why? Please…

RMS:
Sorry Your Honor.

HK III:
But here you have the right to answer as well as the right not to answer, yes? Please.

RMS:
Yes, in the context of this data, from the results of this research, it could be like this. But the samples that we had and the samples from that study could have been different. Not only could, but they were in fact different.

HK III:
So the samples were different.

RMS:
As a result, the conclusions could turn out to be different, Sir.

LMPP:
So it means there is… so the Expert’s comment is that it could be like so, but there is a possibility that the samples were different, yes?

RMS:
Obviously different, Mister Advocate.

LMPP:
Oh, meaning those were two different things, at different times.

RMS:
Yes, correct.

LMPP:
But you concur that the WHO standard is as you explained earlier, 0.5 ppm, right, yes?

RMS:
Yes, correct. That’s 500 ppb.

LMPP:
Alright, the one below, same question for inorganic arsenic. That is the standard from A&Z, right? That number is 2, right?

RMS:
Sorry, Mister Advocate, because we didn’t analyze arsenic we couldn’t…

LMPP:
Oh, so you’re not commenting. Fine. So specifically about that one, the comment was ”because the samples were different, it could possibly have caused different results.”

RMS:
Correct.

LMPP:
But this one from KLH, year, November 2004 in the same place. Fine then. Last question from me before it is continued by my associates. I… about that one, the one you showed earlier, the fish with bumps that you explained, my analysis and your statement about sampling, right? You said you received that from fishermen, when did you receive that?

RMS:
When I did the study, we mobilized a number of fishermen, Sir, to fish at locations which we desired. So because we, because the waves were quite big at that time, Sir, it was the fishermen who went out and we waited on the beach, and [from] the fishermen who fished in Ratatotok location, as well as in Buyat, we got the fish. And that fish came from fishing in two locations.

LMPP:
How many fishermen caught fish back then?

RMS:
In Ratatotok we used six fishermen, and in Buyat we used four to fish for us.

LMPP:
So there were 10, yes?

RMS:
Yes, correct.

LMPP:
Did you receive the results at the same time?

RMS:
There were colleagues in each location who waited for the fishermen, so they got the fishing results directly and immediately prepared the samples.

LMPP:
What you called sample preparation, what is it?

RMS:
Sample preparation is the initial handling of a sample to prevent the sample from being damaged, Mr. Advocate.

LMPP:
Was a dossier made? Who handed the fish samples over, and who caught them and in what location was the fish caught? Was there any?

RMS:
No.

LMPP:
Oh, none.

RMS:
Because we are an independent team doing a study activity. So it was research.

LMPP:
Because [you were] an independent team you did not do that, yes? So who caught, who handed over and who preserved, that was not explained there? 

RMS:
About preserving, our fellows in the research team did that.

LMPP:
[The person’s] name, you also didn’t… especially that fish with  the bumps that you…

RMS:
Sarifudin Tone.

LMPP:
… preserved, but the process… where it was caught, the position of that fish with bumps and who the fisherman was, you don’t know?

RMS:
I don’t know the name of that fisherman, but…

LMPP:
But, for instance, if the sample was wrong, would the result be wrong too?

RMS:
That’s why samples are processed, handled. 

LMPP:
No, my question was, if the sample came from the wrong place, could the conclusions be wrong? This is a general question.

RMS:
Yes of course, Mister Advocate, because a sample… that is why in the process of handling we must put down the sample’s name, location, date caught or obtained and how it was preserved. 

LMPP:
I was just stressing what you said, that you didn’t know, that you could only explain about the preservation the name of which you mentioned, but what was behind it you didn’t know, right? And it was not documented. Or was it documented in your research report, who was the fisherman who caught that fish with bumps and who gave it to you?

RMS:
No, but we asked the local fishermen to do that activity.

LMPP:
Alright then. It was said there were 10 [locations], right? Who caught what in which one of those 10 spots, that wasn’t explained in your research results, yeah?

RMS:
What’s clear is that it was in Buyat Bay and Ratatotok Bay, Mister Advocate. 

LMPP:
Alright, enough from me for now, and it will be continued by my colleague and maybe I will come back to you again, thank you.

HT:
Thank you for your permission, Your Honor. Expert, as my colleague said earlier, we are no experts when it comes to the technicals of aquaculture and all that. I will ask simple things only. The fish who live in that sea, do they reside there like humans, like me, I have a house, I go to work then go back home? Is it like that?

RMS:
Well, not all like that, especially pelagic fish, they roam around, meaning they are moving here and there, but for demersal fish, they are usually sedentary. 

HT:
Can it be explained perhaps, pelagic and all that…

RMS:
Pelagic, they swim and usually they are fast-swimming so they can move around, but the sedentary ones, they usually stay in one location, for example, in coral caves, or in sediments. Those are sedentary.

HT:
So there’s sedentary fish and there’s moving fish, moving around, yeah? So they don’t have a house, an address and everything, an ID card, perhaps, they don’t have, yeah? Alright, I will continue. In your explanation earlier, also in you explanation in the dossier whereas, about fish caught in Totok and Buyat Bays, there were several types of fish, right? Certain sizes, potentially high, yes, right? My question: fish of the same type and size which you got from Totok Bay, [it was] higher in Buyat?

RMS:
For kuwe fish inparticular we did find something like that. If it was a carnivore fish, or predator of its fellows, if you will, usually bigger in size, so they would usually have a longer life time [sic] life span relatively longer, because they are bigger usually, so the opportunity to be contaminated from the aquatic environment would also be longer, so there goes also the potential. That is why the contaminants that we found in fish samples, usually in carnivorous fish that are bigger in size.

HT:
My next question, is it possible that carnivorous kinds of fish move from Totok Bay to Buyat Bay? Possible or not?

RMS:
It’s possible with their moving. Possible

HT:
Onwards then, so is there a possibility that same types and sizes of fish caught in Totok Bay have the potential for high Hg [levels]?

RMS:
That could happen, Mister Advocate.

HT:
Then, the fish you found in Buyat Bay that have the potential for high Hg, are they permanent residents of Buyat Bay?

RMS:
If the fish we caught were of the demersal type of fish, Mister Advocate, so their moving [area] is not too wide, their nature is somewhat localized indeed.

HT:
Yes, but there is still some moving, of course?

RMS:
There is moving, but not over too wide an area, because those fish are indeed sedentary, demersal fish.

HT:
So how large is their moving [area]?

RMS:
Wallahualam [Only God knows].

HT:
Wallahualam?

RMS:
I don’t know how large, but generally [they] relatively do not move in long distances.

HT:
Oh I see. So you have never done research [on that] then? 

RMS:
I have never done that research.

HT:
Do you know, between Buyat Bay and Totok Bay, are they separated, or maybe different or connected?

RMS:
Biophysically they are  separated by three islands in front [of Totok Bay], but there is a narrow strait, and during high tides the waters from Totok to Buyat may be connected. That could happen.

HT:
So those fish could quietly move, right?

RMS:
Those are the existing conditions. During low tides people can walk there, but when the tide is high it is filled with water.

HT:
So fish can pass through during high tides there?

RMS:
They can.

HT:
Oh can they? Alright, I will continue some more, so it is possible then that fish in Buyat Bay, one day, when the tide is high, they also move to Totok Bay?

RMS:
In particular, the ones that have greater opportunity are pelagic fish Sir, but for demersal the possibility is very small to move due to such geographic conditions.

HT:
I want to ask again. Can those fish that are said to have the potential for higher Hg [levels] be considered to represent the existing fish population?

RMS:
Not yet Mr. Advocate.

HT:
Not yet, so if…

RMS:
But we can do a certain prediction that fish caught with such size have the potential that…

HT:
Potential, but that is not certain?

RMS:
If they are carnivorous fish as mentioned earlier, they have high possibility to have Hg content.

HT:
Okay, high possibility?

RMS:
Yes.

HT:
What was the value your research used to represent the population?

RMS:
The data that we measured or the parameter that we measured was the total Hg in the fish flesh.

HT:
That was the average?

RMS:
That was the value per sample, but there was also an average number that we recapitulated.

HT:
Yes, I ask again, what was the average Hg level of fish in Buyat Bay? Can you explain? Yes, whan was the average Hg level of fish in Buyat Bay?

RMS:
What we got from the total of 17 samples, Mr. Advocate, they had an average range of between 37‑1200.86 ppb with the span of 335.55, and the average number of 335. Meanwhile for Totok the range was 3.51-134.

HT:
I’m asking, what was the average value? How much, maybe? Can it be one number, perhaps?

RMS:
It’s 335.

HT:
335, that’s what I asked. And what was the WHO limit that you mentioned? 

RMS:
500 ppb.

HT:
500 ppb. Does that apply to all types of fish?

RMS:
Yes, because that is edible fish [chk] and that was the standard for…

HT:
What about predatory fish, is there an exception?

RMS:
Same, 500 ppb also.

HT:
500 ppb. So that means Buyat Bay is still safe then?

RMS:
On average yes Mr. Advocate, but there are certain species of fish…

HT:
Alright, enough, that was all, enough. Thank you witness. I think that was it from me for now, maybe my there’s more from colleagues?

PS:
Your Honor, we will continue this question, with your permission, the Judges Panel.

HK III:
Please.

PS:
Expert, if my question is not too clear, it should easy for you to just ask me to repeat it, yes? What we would like from you is maybe if you could slow down a little when you tell us about what you know, because the…

 [Recording stopped]

PS:
… to follow, alright? Could you slow down the tempo a bit, yes?

RMS:
Insyaallah [God willing] we will try.

PS:
Besides, feel sorry [for the person] over there taking notes, okay? The interpreter too, half breathing [lit. Half dead]. Please be considerate, Expert.

RMS:
We will try, Sir.

PS:
You showed earlier up there, fish with bumps, and then you went on saying that there are suspicions about the cause of those bumps, maybe bio…?

RMS:
Bio-transformation.

PS:
Bio-transformation or?

RMS:
Accumulation.

PS:
Accumulation. Did you consider another possibility, such as genetics, maybe? 

RMS:
No, we did not do a genetics study there, because that is…

PS:
Oh, so you [did not?] consider the genetics factor. What about disease factor?

RMS:
What we suspected…

PS:
My question, did the research also considered the disease factor? Just two, you said. If it didn’t just say it didn’t.

RMS:
Yes. 

PS:
But scientifically, is that possible?

RMS:
In aquaculture science, disease field is also an expertise which we must know.

PS:
But you yourself have not done a research about that, what is the relation to the environment? 

RMS:
We have said that.

PS:
You said you still suspected, what was the cause and many other alternatives you mentioned. So you do not yet have a conclusion about the cause of those bumps?

RMS:
I have said, Mister Advocate, that we suspected a disease, that is why we did a bacteria analysis.

PS:
Have you done any study on why the fish had lumps?

RMS:
Not yet.

PS:
Alright, and you don’t know where the fish swam from to get to your hand?

RMS:
That was the one we got from the fishermen in Buyat Bay.

PS:
I’m only asking you know or don’t, so we don’t go on about this. So you don’t know where this fish swam from coming to Buyat Bay, whether it stays there, whether it swam from Ratatotok or maybe from nearby islands?

RMS:
We cannot predict that, Mister Advocate, because that fish is a moving [fish].

PS:
That is the answer we want, so that was your explanation. My question goes back a bit about the field of sciences you studied in S1. What was the title of your scientific paper?

RMS:
I came up with the title: ”The Effects of Alkalinity of Water on the Life of Prawns.”

PS:
Alkalinity of Water on Prawns. Was that in fresh water or in sea water?

RMS:
Sea water..

PS:
In sea water. Your S2 [graduate studies]?

RMS:
I took ”The Effects of Pesticides on Natural Feed and Biomass Production of Shrimp.” 

PS:
Or, did you look for the effects on biota growth?

RMS:
Of course.

PS:
So that was the aim of your study?

RMS:
Yes.

PS:
And your S3 [PhD], could you break it down a bit.

RMS:
In my S3 I did research on calculating the carrying capacity for certain marine regions for the development of aquaculture activities by referring to the process of aquaculture, estimating the waste burden, whether produced by aquaculture or non-aquaculture activities and the effects on the sustainability of aquaculture in those marine regions.

PS:
Alright, enough. Expert, when you were asked about the effects of mercury on the environment, do you have the expertise in that field? The effects of mercury on the environment? Is that really your field of study?

RMS:
I have done environmental toxicology activities, especially researching the heavy metals, I have studied that since 1995-1997.

PS:
My question… our, our custom in this court is usually to ask the basics of knowledge according to the science you studied, which becomes the basis for someone to be called an expert. I could be a law expert, but not necessarily a criminal law expert, or civil. Even in criminal law there’s many… So maybe you are like that too, so just get into the field in which you are an expert, okay? So my question was, when you speak of pesticides… don’t speak about Hg, okay, mercury, if it is not your field or maybe if someone else in your team analyzed Hg, maybe like that. So I would like you to please provide statements according to what you actually… so your answers that mercury… making conclusions and about the effects to the environment, if it was your research or your team’s research.

RMS:
It’s actually like this, Mr. Advocate, before I did my study in Ratatotok, I have a journal in Indonesian research [community] about the toxicity of heavy metals, and one of those was Hg, on the lives of milkfish fry.

PS:
Alright, I would like to ask, how many types of Hg are there?

RMS:
There’s methyl mercury, and what we study is the total mercury.

PS:
Then what does HgS stand for?

RMS:
Hg Sulfide, it’s possible, but it is already a compound.

PS:
A compound. So HgS can disslove in water, correct?

RMS:
I don’t know for sure.

PS:
So that means you… that’s why I don’t want to chase you about this field, because this is really not your field. If we speak about Hg, I can expand on that into anything, you know. So you should limit your knowledge because you are not an expert in Hg, so when you are being asked, I asked for clarification on how you knew about effects of Hg on the environment, so I went straight to HgS.

RMS:
But Mr. Advocate, the fact is that Hg is one of contaminat parameters that becomes…

PS:
But it is not your field because you are not an expert on Hg actually, but an expert in aquaculture, as was said.

RMS:
Yes, but one of contaminant parameters, Mr. Advocate.

PS:
Alright, so we will also have… You spoke about the pathway, the food chain. You know that it can effect humans, was that a scientific research, based on analysis of literature books or based on an empirical research?

RMS:
In this case, it is a common opinion based on existing studies. 

PS:
Enough, so not an empirical data. You were asked by my colleague, but before I go there I would like to ask you, when you were in this team, the one in Jabotabek [Jakarta Bogor Tangerang Bekasi Megapolitan Area] which met where again? With the Peer review team? 

RMS:
In Purwakarta.

PS:
in Purwakarta. Wasn’t this the Integrated Team formed by the KLH, of which I made a conclusion which was shown by my colleague? Try to remember, because you are under oath. If you remember say you remember, if not just forget it.

RMS:
I think I remember who was involved in that activity. There was one from BKP, who was from my team. Then POLRI also presented, representative from UNSRAT also presented, and Environmental [Ministry] also presented. 

PS:
In… so you did not know that that was called the Integrated Team?

RMS:
I didn’t know.

PS:
Oh so you didn’t know. So you gave a pressentation and you said it was debated. It was clear who concurred or who contradicted, yes? When you did your research, what was mentioned that you reported it at the Menko Polkam [Coordinating Minister of Politics and Security] meeting, yeah? That used a laboratory?

RMS:
Correct.

PS:
What laboratory?

RMS:
The chemistry laboratory that we have at our research center, because we are Brackish Water Aquaculture Research Center.

PS:
Yes, so just short, there is a Brackish Water Research Center?

RMS:
Brackish Water Aquaculture Research Center.

PS:
Bracksh Water, where was it located?

RMS:
In Maros, South Sulawesi.

PS:
South Sulawesi, and that was the laboratory that you used to study all samples. The methods that you used for the water?

RMS:
We based that on existing SNI.

PS:
SNI, the method you used in assessing fish?

RMS:
The same that was explicated by SNI.

PS:
So right, yes? SNI?

RMS:
Yes.

PS:
Are you sure?

RMS:
I can’t recall what number SNI, but there was…

PS:
No, what’s important is the standard method first that I want first. The reference is clear already. Later if we question the results, we’ll come across other evidence, right? Other witnesses, right? We’re only looking for clarity here. We will cross-examine your statements in the future, if you intentionally wrongfully testified, even though in fact you said something different, there will be consequences. So don’t just answer on a whim, think calmly. There are consequences of being onder oath, okay? You said earlier when you went to do the research there were 10 experts. Was there really 10 experts?

RMS:
Sorry Your Honor, may we show?

HK III:
Please.

RMS:
Here  [unclear] are two working in a laboratory.

PS:
Yes, those two Mr. Sarifudin Tone, Utojo, AM Pierre, how many there?

RMS:
This is eight.

PS:
What?

RMS:
There are eight people working here.

PS:
1, 2, 3, 4, 5, 6, 7, 8 people, let’s just assume for now. But it was this very laboratory that you used. Didn’t you also use another laboratory as a control?

RMS:
No, we did it in out own laboratory.

PS:
Enough, but in a scientific study standard there needs to be a control laboratory?

RMS:
Yes, but we did a reference sample as a comparison. We always used a reference sample which can be used as a comparative method.

PS:
If the same reference is tested by different labs, can it produce different conclusions?

RMS:
If it’s a sample reference the results should not be different.

PS:
If it is indeed the same, if there were differences found what should be done about the sample examination?

RMS:
For reference sample, it must be repeated.

PS:
Must be repeated and involve those two laboratories?

RMS:
If it’s a reference sample it must be repeated in case differences are found, because of this we must already know what are the levels found in those reference samples.
PS:
Isn’t control needed to find out the objectivity of the initial researcher, in order to ensure the objectivity, control is needed, isn’t that a laboratory standard?

RMS:
Yes, that is why a reference sample is used as the standard and we have a commitment that we do an analytical method as meticulously as possible, because that is our commitment.

PS:
Alright, that was from your side and one laboratory. You said you gave samples to PT NMR, or what is called splitting sample?

RMS:
Yes there were samples taken for PT NMR…

PS:
I want to ask, can that be categorized as splitting sample?

RMS:
Yes.

PS:
In laboratory rules there is splitting sample. Have you asked PT NMR that the study results be compared?

RMS:
No.

PS:
Shouldn’t the results of splitting sample be mixed again in a laboratory protocol rule? We’re just talking generally here.

RMS:
Yes.

PS:
Yes, okay, but that wasn’t performed, right? You said quite vaguely earlier, I’d like to ask for clarification, okay? You mentioned about Hg levels in the waters, but before you spoke about Hg levels in fish, in those waters there are plenty of biota?

RMS:
Yes.

PS:
Did you measure benthos?

RMS:
I did not measure benthos, but…

PS:
Enough. So it’s the same.

RMS:
Benthos, we had sea cucumbers.

PS:
So you cannot say that…

J1:
Judges, maybe we could interrupt here. Give freedom to the Expert to explain. Don’t cut in to his response, the facts can be turned upside down if he’s being interjected.

PS:
Yes.

HK III:
Alright, alright, so what is being asked, that is what you should answer. So sometimes it has to be cut actually, because the question wants the answer to be like this, and like that, right? But if sometimes there is a ”tail” in the response, so it needs to be cut, because it’s enough, right?

J1:
That’s what we mean.

HK III:
Our question is like that. So you should answer just to what is being asked, okay? Just that, so it won’t provoke interjections, okay?

J1:
Judges, what I mean actually, when the answer is ”no,” maybe there is a reason why the answer is ”no.” If we just answer no he would be wrong, but if the reason is explained we can find out the reason why not. If it’s just cut off at ”no”, perhaps it will just be cutting [the response] into pieces.

HK III:
Yes, that is among the Defense Counsel’s techniques, so don’t whatsit, okay? So let’s just do this, if you have a reason to say so, ask for opportunity from the Defense Counsel to express you reason, okay? If you do want to give an explanation, so if [they] don’t give you the chance, maybe I will tell that you be given the chance to provide an explanation, okay? But what I mean here actually, listen carefully first to the question, and answer according to what is being asked, don’t follow on with a ”tail” so as to cause problems. But if you want me to say ”no, there is a reason, Mister Advocate” or Defense Counsel or whatever you call them, okay?
RMS:
Yes.

HK III:
So you should be given the opportunity to explain the reasons why you think a certain way as an expert, yes?

RMS:
Thank you.

HK III:
Please proceed.

PS:
Alright. So you explained about Hg levels in the waters. Can you mention what are the elements present in sea waters?

RMS:
If...

PS:
Not chemical elements, but what matter could be used to measure the Hg parameter in the waters.

RMS:
We took existing samples, Enhalii, macro algae. I have explained about Enhalus. There was also Dipadina [?], and in Tripinata [?] as shell acids also.

PS:
Fine. But do the coral reefs there contain such and such Hg, did you study that or no?

RMS:
I did not study the coral reefs.

PS:
Enough. Do benthos there contain Hg? What is the level, do you know that or not?

RMS:
I did not analyze benthos.

PS:
Did not analyze benthos, but benthos are present in those waters, yes?

RMS:
Yes.

PS:
Alright, enough. We will draw the conclusion later. Could you repeat, what was the daily impact [sic] of Buyat community that you took?

RMS:
Okay, thank you. May I request for permission Your Honor?

HK III:
Please.

PS:
What was it that you said about Buyat Bay residents, the average per kilogram in this much food? Was there your explanation to…

RMS:
This?

PS:
Yes, for Buyat community the condition is 25 kilograms of fish per capita per year, where did you get that? Was that your research or not?

RMS:
No, this is an assumption of average fish consumption in Indonesia.

PS:
Oh, so you did not ask the residents, ”how much fish did you eat?” If we want to find out about  that, in doing research, does that need to be asked to the local residents?

RMS:
To get this number, the real number, it has to be done by obtaining direct data from the field, what is the fish consumption per capita per year of the population in question. But looking at it as experts, it is possibly higher that 25 kilograms per capita per year, because they are coastal residents who eat fish every day.

PS:
So it means this is a general analysis, a hypothesis, right? Not empiric, right? Alright, Expert, so you confirmed that the multiplication was correct, and do you know what sort of fish the Buyat Bay community eats? Did you do that or have you received information about that?

RMS:
From what we got on the field, almost all of those sample fish are fish that are consumed by the local community.

PS:
Does the local community ever eat other fish, such as goat fish, for instance?

RMS:
I don’t know about goat fish.

PS:
Oh, so you didn’t know. In Buyat community, goat meat is fish [ikan = fish, local term for dish]. Yeah, so I just like to know if the research went that far. It didn’t, did it? Alright, my next question, you gave as an example samples of different types of fish, but you also acknowledged that not all contained high arsenic or mercury. For several types of fish, you gave a graph there, it was very high. Did you study that in Buyat community they only eat the ones with high arsenic, other fish they don’t eat? Did you study that?

RMS:
I didn’t get that far, but these were the samples that we got, where several types of fish did have high levels of arsenic as shown. Well, this is our field data, Mister Advocate. These are field data that we got from field samples. 

PS:
And which one was the highest, it was never studied?

RMS:
Here for swanggi fish, size 24 and 27, it is also high.

PS:
Those were the highest, yes?

RMS:
Yes.

PS:
Alright, so you have not studied that Buyat community only eat swangi fish only, and that they don’t eat other fish, right?

RMS:
I have not done that research.

PS:
So never done that research, yes? Alright, you may sit. We’re finished about this. Thank you Expert.

RMS:
Thank you.

PS:
I want to ask about Hg levels in the environment, because you answered, even though you are not an Hg expert, but you answered that Hg levels did not reached 0. Was such a thing also a part of what you studied with your team?

RMS:
Sorry Sir, could you repeat the question?

PS:
You and your team have done research there for how long?

RMS:
Me, from the 26th until the 1st.

PS:
Could you tell, on the 26th where were you?

RMS:
I was in Ratatotok Village and I stayed with a local fisherman.

PS:
Alright. Were there any activities related to the field that day?

RMS:
I went down to the field to measure the biophysical condition of the waters in both bays, took samples.

PS:
And on the second day?

RMS:
That was done over that time period

PS:
When you got there, you performed that right away without equipment preparation? 

RMS:
I did bring equipment from the office.

PS:
So did you only conduct research on fish gathered as samples during that time period, and [you] did not get samples from earlier times or thereafter?

RMS:
No.

PS:
Is it scientifically… we’re talking expertise here, then on to your expertise. Can this fish sample taking be considered representative to make a conclusion that Buyat Bay has such and such Hg condition? Do you think it’s fair scientifically?

RMS:
That is why I limited myself, at the time the study was conducted the conditions were like that Mister Advocate.

PS:
The results were only for such a condition. If there were to be a more in-depth and broader research on the fish there, the results could change also, could be higher or lower, right Sir?

RMS:
It could happen, that change.

PS:
It is also possible that you got the fish that made the results like that, right? There are no parameters or methods that can be used to ascertain that those results reflect or represent the conditions in Buyat Bay, right Expert?

RMS:
As a researcher, I cannot generalize a conclusion only based on certain facts or realities when we conducted the studies.

PS:
Right, so that is why. The results there, you gave N as such and such multiplied, what does N mean?

RMS:
N is the number of samples.

PS:
Number of samples, I see. You spoke of seagrass and the effects of tailing on seagrass. Are you an expert in the field of seagrass. Matters of biology, right Expert? 

RMS:
I have performed activities to study seagrass for 2 years, Mister Advocate.

PS:
In the seas of Buyat, did you do this seagrass research?

RMS:
No.

PS:
No. You also spoke of water murkiness, that murky waters prevent sunlight from reaching the bottom, or prevent the creation of a euphotic zone, right?

RMS:
The term is not like that, lack of, may reduce sunlight penetration. 

PS:
Yes right, so because the sunlight is reduced, for example it could reach 50 meters, but due to murkiness it becomes 30 meters. Is that what you mean?

RMS:
Yes.

PS:
The effects of murky waters that resulted [from…] causes the life of… whadyacallit for marine plants?

RMS:
The process of photosynthesis will be disturbed.

PS:
What is it called in science, this seagrass? Field of seagrass?

RMS:
It is categorized as macro algae, the species is Enhallus.

PS:
Alright, so that will prevent life in the depths from getting sunlight, right?

RMS:
Yes.

PS:
And that can cause damage, right?

RMS:
That will disturb the photosynthesis process.

PS:
Will disturb. So what you know based on science is that if murkiness occurs it will disturb the photosynthesis, right?

RMS:
Yes.

PS:
So the disturbance to photosynthesis is caused by murkiness, could be like that, yes?

RMS:
Yes.

PS:
I’m not too clear. Could you explain please, okay? 

RMS:
Yes.

PS:
Alright Sir if that’s the case. In the seminar in Purwakarta, there was a discussion about Minamata research, were you there or no? The study by Minamata Institute about the content of Hg in fish?

RMS:
I did not get it in that session, no.

PS:
You did not get it in that session, yes? You’re under oath here.

RMS:
Yes.

PS:
Outside of that seminar, have you read the results of Minamata Institue study from Japan?

RMS:
Never.

PS:
Never. I see. So maybe later, maybe another time. For now enough from us Your Honor. 

MK:
Thank you Honorable Judges Panel, with your permission we would continue. Expert, from the fish samples you took when you were in Buyat Bay, was the largest percentage of the sample pelagic fish or other types of fish?

RMS:
Sorry, I cannot recall but I can…

MK:
No, only for the most part, but if… eh… please.

RMS:
More pelagic...

MK:
Mostly pelagic. At what depths do pelagic fish live usually?

RMS:
Basically they’re usually present in the water column, and they can move fast.

MK:
I don’t understand what ”water column” means, please explain.
RMS:
Water column is from top to bottom.

MK:
Top to bottom. So it could be 1000 meters, no?

RMS:
If it’s 1000 meters, it would be in a certain layer where organisms can adapt the morphology to the local conditions.

MK:
So suwange fish, kuwe fish usually live at what depth?

RMS:
I don’t know for certain, but fishermen could get them near the bottom part that is not too deep.

MK:
With the geographical condition of Buyat Bay that is open, you said earlier that pelagic fish move about freely anywhere, move anywhere, so is it possible or not that the said pelagic fish came fron another place when the Expert caught, or the fishermen caught them when they were in Buyat Bay, but beforehand the said pelagic fish perhaps came from another area, for example?

RMS:
The possibility is there Sir, if it is pelagic fish, they could move places.

MK:
Alright. That was it, thank you Panel.

HT:
I have one question left out and this is closely related to the Prosecutor’s question earlier concerning fish which ultimately moved to humans. My question is very simple, perhaps the Expert have data that Hg in fish in Buyat Bay have moved to humans. Do you have the data, or no? 

RMS:
There needs to be a certain special methods, Sir.

HT:
No, my question, is there data?

RMS:
No.

HT:
No. That’s enough for me, Thank you.

LMPP:
I have a question before we give it to the Defendant. You pointed out the North Sulawesi Independent Team, yes, when you conducted that research you spoke of earlier. This is just to clarify. Did you say that there was an Independent Team from North Sulawesi?

 [Recording stopped]

RMS: 
But that team did come on a relatively same day… 

LMPP:
Oh, so there were 2 teams who did the same research? 

RMS:
There were 2 teams, yes, but we didn’t know each other.

LMPP:
Didn’t know each other and didn’t know about the results, because this concerns the next court session. So just that, just to clarify, so it was true that there was another team that did the same research. Yes, thank you.

HK III:
Any more?

PS:
Good day Your Honor, one thing left. Expert, what is the difference between fish species and fish type, with the same species? Differentiating species from type. Is there a difference?

RMS:
If it is in the nomenclature, we can say that a species is a type. But to determine the species, there is a specific science called taxonomy.

PS:
Let’s say, the common name goropa, there is a goropa family, is that it?

RMS:
Yes.

PS:
So the group is called a species?

RMS:
No.

PS:
What is it called?

RMS:
It is called a genus.
PS:
Genus. No, in Indonesian, what’s a type?

RMS:
In the nomenclature, from family to the last one, there is a species. Above species there is genus.

PS:
Family?

RMS:
Just goropa. Yes, family, but as far as goropa, there is ephinopolus leopardus, ephinopolus taufina, there is ephinopolus colaides. There is so many.

PS:
So a type can be more precisely called, meaning the group is a family, yes?

RMS:
Family is higher than species.

PS:
Is it closer to the genetics, yes? The genetics is more similar, right, in the same family? Such as goropa, tiger goropa, this goropa, mouse goropa, right?

RMS:
Yes, correct.

PS:
That’s how it is, right?

RMS:
Yes, right, the level is more a family.

PS:
Alright. You said that when you conduct an examination on a sample, you do a preparation, right? I mean, does a sample really needs to be prepared?

RMS:
Yes, because a sample could change easily, we try to stabilize the sample’s condition so it will not affect the results of the analysis.

PS:
Alright. So a sample usually, must use equipment to keep it sterile? 

RMS:
Yes, correct.

PS:
If sterile equipment is not used, the sample could be contaminated, right?

RMS:
It could. For example, if we want to store water, the bottle must absolutely be free from metal elements.

PS:
Other elements, right?

RMS:
Metal elements.

PS:
So it is really sterile, only those tested?

RMS:
Yes.

PS:
Not to be contaminated by other elements outside those tested, right?

RMS:
Correct.

PS:
Meaning, if [something] gets in from outside, [it’s] contaminated, yes? 

RMS:
Yes.

PS:
In laboratory science, yes?

RMS:
Correct.

PS:
And that also includes if we sprinkled something from outside on the inside, that can contaminate the sample, yes?

RMS:
Correct.

PS:
So the meaning of being contaminated is if the purity of the item to be tested is permeated by foreign substance. That’s what you meant by contamination?

RMS:
Yes.

PS:
Okay, fine. Because ”contamination” is so often mentioned, it looks as if… there’s contamination according to law and there’s another one according to laboratory [practices]. So what you meant is if a foreign item outside the item being tested enters, it will be contaminated or polluted. Thank you.

HK III:
Done? We’ll allow [the Defendant]. [You] want to ask a question, or a response or both? Oh, questions first, yes? Please.

HS:
There are two questions Your Honor.
RBN Questions & Comments
RBN:
Ok, thank you.  I am refering to your presentation that you represented in UNSRAT, an well it doesn’t show up very good on the slide that is a PH of water, is that correct that you found in Buyat and Ratatotok?
HS:
Jadi terima kasih Saudara Saksi, saya mereferensi kepada presentasi Anda di UNSRAT walaupun tidak terlalu jelas tapi kelihatan di sini apakah ini PH daripada air yang Saudara maksudkan?  Saudara ahli maksudkan?
RBN:
Yeah that is from your presentation.
HS:
Ini dari presentasi Anda bukan kita yang buat.
RMS:
Where is this data from Sir?

RBN:
That’s from your presentation in UNSRAT.
RMS:
Data from me?

RBN: 
Ya.

HS:
Apakah ini PH daripada...
RBN:
That was you presented in UNSRAT.

HS:
Ini yang anda presentasikan di UNSRAT.
RMS:
Ya betul in PH.
HS:
Ya that’s right that is the PH.
RBN:
Ok, thank you, I mean that very consistent to what we see its a little bit above 8.
HS:
Ya, terimakasih itu memang konsisten dengan kami bahwa PH nya sedikit diatas 8.
RMS:
Yes, the pH of seawater is usually like this.

HS:
Sea water is usually above 8.

RBN:
Ok I agree now...

HS:
Saya setuju, kami setuju.
RBN:
Ok, now in last week testimony Ibu Sulistyowati?
HS:
Dalam kesaksian yang lalu, Ibu minggu yang lalu Ibu Sulistyowati.
RBN:
Said heavy metal compounds can be disburse if marine water, PH is acid.  So it would be easy for the foremention disburse heavy metal compounds to be transformed in to the food chain through the biolital existing in the sea.
HS:
Ok kata Ibu Sulistyowati bahwa logam-logam berat akan lebih mudah terlarut apabila asam, apabila air laut berPH asam sehingga akan dengan lebih mudah sebagaimana dikatakan bahwa ikatan-ikatan logam berat ini akan tertransformasi ke dalam rangkaian makanan melalui biota yang terdapat di laut tersebut.

RBN:
The cross examination testimony Sulistiyowati stated that may take the PH 6 under to end, she said she did not know what the PH sea water is.
HS:
Dalam pertanyaan cross examinasi kesaksian Saksi Sulistyowati menyatakan bahwa suatu PH yang mungkin 6 atau lebih rendah artinya lebih asam tetapi yang bisa memungkinkan hal ini terjadi terlarutnya loham berat, dia juga mengatakan bahwa dia tidak mengetahui PH daripada air laut.

RBN:
The PH skill is like logrademic, is that correct?  In other word is like require skill that measures earthquakes.

HS:
Jadi skala PH adalah bersifat logaritma, apakah benar Pak?
RMS:
Yes.

HS:
Ya sehingga kurang lebih seperti skala gempa Richter dimana gempa bumi...

RBN:
So 8 is 10 times larger than 7 and 7 is 100 eee 8 is a 100 larger than 6?  Is that correct?

HS:
Jadi PH 8 itu 10 kali lebih besar daripada PH 7?

RMS:
Yes.

HS:
Sedangkan PH 8 adalah 100 kali lebih besar dari PH 6 tentunya?

RMS:
Betul.
HS:
Yes.
RBN:
So nothing to do with your testimony but you are clarifying something on the testimony before.

HS:
Ini tidak ada kaitan dengan kesaksian anda, tapi kita mengklarifikasi maknanya.
RBN:
So based on the lowest PH value in your data of 8.31 in the water to get to the PH of 6 the water would have to be 131 more time acidict is that correct?

HS:
Jadi berkaitan dengan PH Pak Dimas tadi PH, PH Anda yang 8.31 berarti untuk air laut tersebut mencapai PH 6 maka akan diperlukan sekurang lebih 130 kali pengasaman untuk membuat kesaksian yang sebelumnya menjadi lebih jelas?

RMS:
Yes.

RBN:
Thank you, just for confirmation.

HS:
Hanya sebagai konfirmasi.
RBN:
Ok, also there was some question about earlier about species and it also refers to your BAP testimony of number 12.

HS:
Jadi ada pertanyaan mengenai species, ini juga berkaitan dengan poin 12 dari BAP Anda.

RBN:
What I’ve showed up there is the copy of our AMDAL in bahasa English and in bahasa Indonesian.

HS:
Yang saya tunjuk disini adalah kopi dari Amdal kita dalam bahasa Inggris dan bahasa Indonesia.

RBN:
And that’s where probably the question that came up earlier is that there were lower number of species.

HS:
Dan ini lah yang menjawab pertanyaan bahwa terdapat sejumlah species yang lebih rendah dari yang lain.

RBN:
So that the references to a survey results in the capture 68 speciment representing 11 species that was in Bahasa and in English.

HS:
Jadi pada survei menghasilkan penangkapan dari 68 species eh 68 spesimen yang telah mewakili 11 species.

RBN:
But the Indonesian wasn’t quite as clear you can read it here.

HS:
Tapi bahasa Indonesianya bisa Anda baca bahwa hasil survei tersebut berupa penangkapan 68 jenis yang mwewakili 11 species.

RBN:
But the table that follows in that statement in the AMDAL.

HS:
Tetapi tabel yang mengikuti dalam AMDAL tersebut.
RBN:
Show that it was 11 samples with the total of 68 fish samples so that just for correction to improve your BAP.

HS:
Ya ini disini terdapat 11 sampel dan dengan jumlah 68 ini merupakan koreksi terhadap...
RBN:
Ya, so 11 types of fish and 68 fish.

HS:
Jadi 11 jenis ikan tapi jumlah ikan 68.
RBN:
Ok, so this is just more for clarification of your testimony.

HS:
Jadi ini hanya merupakan klarifikasi daripada BAP.
RBN:
Next, ok refering to your testimony your presentation in UNSRAT, I also had the opportunity to see through it and listen to it.

HS:
Ya, saya kebetulan pada penjelasan Anda kepada UNSRAT saya juga hadir dan memperhatikan, mendengarkan.

RBN:
Ok next.

HS:
Next one?

RBN:
Yup, and then next again.

HS:
Dan selanjutnya next one.
RBN:
Ok my question relates to your sampling, when you were sampling the site were you actually witnessing the sea water sampling, was it one of the other team members?

HS:
Pada waktu melakukan pengambilan cuplikan apakah Anda sendiri yang menyaksikan dilakukannya atau anggota tim Anda yang melakukannya?

RMS:
Saya selalu mengawasi dan preparasi sampel itu saya tahu dalam kondisi asam.

HS:
I was myself supervising and I coaching.

RBN:
Can I ask you, did you filter and then preserve the samples after your sampling?

HS:
Apakah Anda menyaring dan kemudian mempreservasikan? 
RMS:
Ya dalam kondisi asam.
HS:
Yes in acid condition.

RBN:
Good, this is again from your slide that you showed us in UNSRAT that is the title Atomic Absorbtion that you used right?

HS:
Ya ini yang dari presentasi Anda di UNSRAT dan ini merupakan dari hasil yang Anda telah tunjukkan disana.

RBN:
Next.

HS:
Berikutnya.
RBN:
Do you have a cold vapour attachement to your AAS?
HS:
Apakah Anda mempunyai cold vapour, uap dingin eh perangkat uap dingin cold vapour untuk alat-alat percobaan Anda?

RMS:
Kami yang saya tidak begitu tahu persis karena kami mempunyai analis yang spesialis di dalam.

HS:
They don’t know because they are using special analyst.

RBN:
Ok I didn’t see anything in the picture that were…

HS:
Ya karena saya dalam gambar ini tidak melihat perangkat tersebut.
RMS:
Yes.

RBN:
Ya and now for fresh water this equipment would work, but without a cold vapour attachment it would create a way than spike [inaudible].

HS:
Kalau untuk air tawar peralatan ini akan cukup tetapi untuk air laut tanpa peralatan cold vapour akan terjadi lonjakan turun naik.

RBN:
Ok next slide please, ok now this again the copy of your slide a…

HS:
Ini adalah bagian dari kopi dari slide Anda.
RBN:
Ok and than this is also the one for Buyat.
HS:
Dan ini juga adalah dari Buyat yang sebagaimana sama dengan Anda tunjukkan.
RBN:
Now, one of the things I did in yours, cause I got the electronic copy, I could click on your slide and get the data to look at it.

HS:
Saya punya elektronik kopi dari data Anda, dan saya klik sehingga data itu akan keluar.
RBN:
Next slide please, I think this where the confusion lies, first of all WHO this the actual copy of WHO guidelines, and it says this the guidelines.

HS:
Dan ini adalah asli dari WHO dan ini menyatakan bahwa ini adalah guideline, kemungkinan terdapat salah pemahaman dan ini menjadi bingung di sini.

RBN:
Because it states, I will repeated in English and I’ll have translated.

HS:
Yes I will.

RBN:
And its underline in that yellow.

HS:
Dan sudah digaris bawahi dengan kuning.

RBN:
The guideline levels are intended for methyl mercury in fresh fish or process fish, and fish product within in international trade.

HS:
Panduan ini menunjukan kadar-kadar yang dimaksudkan untuk metil mercuri di dalam ikan yang segar maupun yang telah diproses dan produk-produk ikan yang bergerak di dalam yang berjalan artinya diperdagangkan dalam perdagangan internasional.

RBN:
In the large should be considered as being in compliance with guidelines if the levels in methyl mercury are in and analytical sample, but here is the important part dried from the composit box sample.  In other words the mean or average not a single fish.

HS:
Ya, jadi disini dikatakan bahwa contoh-contoh itu akan dianggap sesuai dengan peraturan apabila berada di dalam standar batas yang diajukan disini tentang kadar metil mercuri didalam sampel analitik yang diambil, dan disini saya tekankan katanya bahwa digaris bawahi dengan kuning diambil dari percontoh bulk keseluruhan yang telah dicampur dan tidak melewati kadar yang telah diajukan.

RBN:
So, my question to you is, do you understand what the methodology is for composit box and fish?

HS:
Jadi pertanyaan saya apakah Anda memahami bagaimana mengambil percontoh dari bulk dari pada keseluruhan komposit atau apakah Anda hanya mengambil dari cuplikan 1 ekor ikan saja?

RMS:
Ya kalau untuk pengujian di Balai Mutu Hasil Perikanan dimana produk itu akan diekspor memang itu dalam kondisi yang, sampel yang diambil memang dalam dari jumlah yang sangat besar.

HS:
He said that indeed…

RMS:
Sampel.
HS:
Sebentar Pak saya terjemahkan dulu, he said that indeed if it goes for trading then it take from the whole sample of the composit.

RBN:
So than you make an average of all the samples?

HS:
Jadi kemudian Anda mengambil rata-rata dari semua sampel yang diambil itu…
RMS:
Yes, but in our study we toook a whole sample, whole sample meaning that the whole fish we made as one whole sample and only then we took it. But if we are to focus on the flesh, we would only take the flesh and put them together, and then take…

RBN:
Yup, ok next slide please.

HS:
Slide berikutnya.

RBN:
But if you take, you are saying slide that you presented and you took that as in 1 box shipment, box sample out of that good for fish because people would also eat of lower fish as well as the higher fish your data shows in your slides shows that your average rata-rata for that sample would be 3.42, and I think that shows in your statistic also.

HS:
Dan apabila kita lihat daripada gambar ini maka sebenarnya kalau diambil secara bulk di campur dirata-ratakan maka akan terdapat suatu hasil sebesar 3.42 sebagaimana Anda perhitungkan karena manusia yang memakan ikan juga memakan ikan mungkin rata-rata jenis ikan yang lain.

RMS:
Yes.

RBN:
Ok he said yes.

HS:
Ya, exactly.

RBN:
Next slide please, ok so here is where your samples compares to everybody elses and yours is one, two, three, the fourth from the left and it is well below both the guidelines from non predatory fish and the guidelines for predatory.

HS:
Nah ini adalah hasil penelitian Anda juga dimana Anda punya adalah nomor 4 dari kiri untuk ikan non predatory dan dilihat bahwa kadarnya masih dibawah garis batas yang diajukan.

RBN:
Next slide please and it shows, again please.

HS:
Satu lagi.
RBN:
Satu lagi, that’s the same slide, ok and then what we did is I see you had statistic in your slide presentation and also at UNSRAT and I ran your slide comperative to the data comparing to PT NMR’s many hundred samples and our profile for almost identically the same and it shows that were both well under the point 5.

HS:
Jadi data yang Anda tunjukan di UNSRAT kita combine, kita tunjukkan disamping data kita dan kita mendapatkan profile yang sama antara hasil penelitian Anda dan hasil penelitian kami dan ini menunjukan bahwa kami berdua masih dibawah garis batas.

RBN:
So would you agree that the 2 profile and the standard of deviation are similar for 2 different groups of fish?

RBN:
Anda bisa melihat persamaan dari profile dalam 2 kurva kami?

RMS:
Kurva itu.

HS:
Ya, the curves.

RBN:
The curves.

HS:
Serupa kan Pak?

RMS:
Ya.

HS:
Yes.

RBN:
Ok thank you.

HS:
Terima kasih.
RBN:
Ok.

HS:
Sekarang komentar.
RBN:
That was question I have but I have some conclusions.

HS:
Saya ada beberapa konklusi Yang Mulia, tanggapan.

HK III:
Tanggapan ya silahkan.

RBN:
Ok first I guess I reject the witness’s statement in the BAP testimony 12 that there is a misunderstanding in the words wording not consistent with the data presented in the AMDAL fish population has not decreased.

HS:
Yang Mulia saya menolak kesaksian Saksi dalam BAP terutama pada angka 12 dimana terdapat 1 kesalahan interpretasi dari makna perkataan yang tidak konsisten dengan data yang disajikan dalam AMDAL, sebenarnya populasi ikan tidak berkurang.

RBN:
Ok I also reject item 10 in the BAP, and his oral testimony as the accumulation of methyl of mercury in human are outside this area of expertise.

HS:
Kedua saya juga menolak pokok 10 dan kesaksian lisan, pokok 10 dalam BAP dan kesaksian lisan dari saksi karena perihal akumulasi logam dalam tubuh manusia merupakan bidang diluar bidang keahlian Saksi.
RBN:
I also reject the application for WHO guideline for mercury in fish as an upper limit the WHO guideline for mercury in fish is an average for a bulk shipment and not rare mean in a distribution curves.
HS:
Ya, saya menolak penerapan panduan WHO perihal merkuri dalam ikan karena panduan WHO perihal merkuri dalam ikan merupakan batas atas panduan WHO untuk ikan merupakan suatu rata-rata dari percontoh keseluruhan atau bulk atau suatu rata-rata suatu kurva distribusi.

RBN:
And the witnesse’s own data in his testimony confirms to the guidelines with the mean of 0.342 which shows the fish in Buyat Bay and Ratatotok are well below those guidelines and similar to PT NMRs data of many years.

HS:
Kata Saksi sendiri dalam kesaksiannya mengkonfirmasikan bahwa sesuai dengan panduan yaitu terdapat rata-rata 0.342 yang menunjukan bahwa ikan di Buyat dan Ratatotok masih jauh dibawah panduan tersebut dan serupa dengan data yang dihasilkan oleh PT NMR selama bertahun-tahun.

RBN:
But we do accept the witnesses’s testimony that sea water is as PH of over age which is well above anything close to acid, considering Sulistyowati expert testimony in the BAP and oral cross examination of last week, she has under stated the acidict capacity of the sea water.

HS:
Namun kami terima kesaksian Saksi bahwa air laut mempunyai PH lebih dari 8 yang merupakan cukup diatas PH yang bersifat asam hal mana dalam hal ini menolak atau menyanggah kesaksian saksi ahli Sulistyowati dalam BAP dan tanya jawab seminggu yang lalu dimana dinyatakan oleh beliau bahwa keasaman mulai dari PH 6.

RBN:
I think I’ll have to reject the witness’s analysis in sea water in both Buyat and Ratatotok.  I suspect that long equipment procedure were applied to salt water, at minimum an AAS must be equipped with a cold vapour equipment attachment or measurement would be distorded and the sea water matrixs.

HS:
Saya pikir saya harus menolak analisa Saksi mengenai air laut baik di Buyat maupun di Ratatotok karena peralatan dan prosedur yang kurang tepat yang telah digunakan paling tidak dalam suatu AAS harus dilengkapi dengan peralatan cold vapour atau uap dingin karena bila tidak pengukuran akan terdistorsi dalam matriks air tersebut.

RBN:
Ok, I also reject the witness’s terstimony relaying to the independent team evaluation there were many and several and several dissenting opinions including those of UNSRAT, University of Indonesia, ITB, Department of Mines, Perhapi, as well as the Government of North Sulawesi.

HS:
Saya juga menolak kesaksian Saksi berkaitan pada evaluasi tim independen karena terdapat berbagai pendapat yang menolak termasuk dari UNSRAT, UI, ITB, Departemen Pertambangan, Perhapi dan Pemerintah Sulawesi Utara.

RBN:
I accept the testimony that there is a differences in institutional evaluation of Buyat Bay, then current Minister of Environment in its 14 October report concluded that fish sample in Buyat were well below the standard for mercury and arsenic.

HS:
Ya, saya terima kesaksian daripada Saksi ahli bahwa terdapat suatu perbedaan dalam evaluasi perlembaga mengenai teluk Buyat KLH pada waktu itu pada pernyataan 14 Oktober 2004 mengambil konklusi bahwa ikan yang diambil sebagai contoh di teluk Buyat mengandung merkuri dan arsenic jauh dibawah baku mutu.

RBN:
But I do appreciate the witness and its team that was up in Ratatotok because I got good reports and nice cooperation and trying and attempting to work together with our crews while you were up there it was good.  I think we really appreciate it.

HS:
Tetapi saya harus katakan saya sangat menghargai Saksi Ahli dan timnya karena kita pada waktu itu mendapatkan kerjasama yang baik dan tidak ada masalah dalam keberadaan bersama kami disana, terima kasih.

RBN:
Thank you.

HS:
Terima kasih Yang Mulia.

HK III:
I think enough it’s enough for questions or response from the Defendant about the Witness’ testiomny. Done, yes? So thank you for your coming to provide testimony. Enough, please.

RMS:
Thank you Your Honor.

HK III:
Yes, we ask the Prosecutors again, are there more witnesses to be examined today?

J1:
Today we still provided one witness, therefore we would ask that the court be adjourned for one week.

HK III:
Oh, is that so? So today just one witness called, yes?

J1:
Yes.

HK III:
How many called?

J1:
Two were called, but one appeared.

HK III:
Two, and one appeared, yes? So if possible, collect all the summons, so the Judge’s Panel will look at those summons, whether they are valid and those summoned, if there are indications that they intentionally did not appear in court, or whatsit, so what is the position of the Panel towards witnesses who were juridically called but did not appear. So we’ll let the Defendant sit at, yeah, later in the, whatsit, summons of witnesses wi will analyze whether there is intent or whatever, we will one day question.

PS:
Your Honow, may we give an input? We actually want to stress what the Panel has just said about our habit in holding this court, if it’s stagnates like this, it could at least be imagined what an effort it is for us to cross the seas to come here with such high cost only to see one witness. We really wish the court be more effective in the future, so the Public Prosecutors also could show which witnesses have been called and inform the Panel which ones have been called actually. So we can follow this together, not like today, only one witness. And we never received any confirmation whether there are any witnesses present today, so it will affect our arrival Your Honor. So please, through the Panel, there should be good cooperation in preparing court hearings to make it more perfect and better, cooperative with fellow Prosecutors. Thank You.

HK:
Okay, so let’s just do this. From the start of this court hearing we have examined witnesses, and it was a request by the Defense Counsel, always, to the Prosecutors to inform the witnesses to be called in the following court session. And it did look, even until the last hearing last week as if the Prosecutors were trying to hide the witness to be heard in the next session. But from the Panel here, we do not see any rule that says so. But morally, yes morally, even if there is no rule that can force the Prosecutors to inform, but this is for the sake of the Defendant’s defense. I think, I call on you to just inform. There’s really no problem here about the Prosecutor’s concern, I can tell that, that possibly the witness called could be influenced by the Defendant. I think when all have, an expert no less, yes? I think it won’t be that easy to influence an expert, that’s what I think. 

 
So if possible, okay? But still, this is just a suggestion, that there’s nothing wrong with it. Actually, the Panel experiences tha same difficulty here, by not mentioning the witness. That is why I frequently ask questions, because I have not prepared myself too. I’m forced to just glance at the BAP which I haven’t studied, because I, too, cannot predict the witness in the following week. 

So because there is no regulation about this, our law does not say that the Prosecutors must inform, but morally I think for the sake of the Defendant’s defense, so he can prepare the defense better, there’s nothing wrong with it. So it’s not like all things have to be written down in the Law first before we could go on and do them. But no, but if the Prosecutors think that it cannot be done, that it may cause the testimony of  the witnesses to be heard, if they are known in advance, having an effect on the quality of the witness. So that’s all I ask, okay? 

So just let us know now what your plans are, who else, because actually we have been asked once about this court, how much longer it will go on. So I mean, we too cannot predict how much longer we could conclude with this case. It’s like if it goes on like this, it’s going to hard what other witnesses. If necessary, those witnesses that have not been called, just call them all, alright? Call them all, whether 2, or whatever, just call them all, because after this there will be an opportunity for t he Defendant to present their fact witnesses or expert witnesses to counter, call it that way, challenging expert witness, yes? And then the court can also present or think of an expert witness later from the court, in case the court thinks it’s important to call an expert witness that is truly neutral, right? So, here we have the Prosecutor’s version, and then there will be an expert witness from the Defense Counsel for the defendant’s interest, there is also the possibility that the Panel may think it’s important, a witness could also be called, if it is deemed necessary to call another expert witness that is not presented by the Prosecutors nor the Defense Counsel, right? So I mean, so that the speed of this case examination should be increased, so in the future court hearings the witnesses that are, whatsit, just call them all, yes, let’s just try.

J1:
Alright, all, yes?

HK III:
Yes, so we could possibly net two witnesses, right, not one like this, yeah?

PS:
That is the problem Your Honor. We call all [witnesses] then they would all come, eh, all that we call would come. These witnesses do not live here, Sir. Some live elsewhere Sir. Can we examine all that are present, say, the remaining 6 witnesses, all would come, will we be able to hear them all. We also have to think about the cost of calling those witnesses too.

HK III:
That’s not what I meant.  It’s like this, you know, the later hearings, the witnesses, like the other day, four were called, 2 came, yes?  Like today’s hearing, 2 were called, 1 came.  I would like the examination of this case be accelerated, shouldn’t it? But it’ up to you Prosecutors, if y ou want to call 2, then 1 wouldn’t show up, and you’re afraid if 6 are called and all of them would appear so we cannot finish all in one day. This is witness examoination, so it’s allowed, but what I would like here is how can we accelerate this case here, because there will also be the opportunity for the Defense Counsel to present their witnesses also.

J1:
Alright Panel. We too, as the Public Prosecutors Team want and are trying that thiscourt can be concluded as fast as possible. Similarly, we must also realize the limitations of each one of us. But what I know for sure is that we have tried to put maximum effort to accelerate and to conclude this trial. Thank you Your Honor. 

HK:
Yeah, so just that. What’s important is that the Prosecutors present witnesses, but this was just a suggestion. If the reality is that this case cannot proceed any faster, that it has to go like this, so then be it. It’s just that we though that if only it could be any faster, but if there are difficulties on the part of the Prosecutors to ensure that witnesses are present, like calling six in a row, but afraid that all six may come, righ? Including the obstacles too, right? But, well, go ahead. But as I just said, I would still say what the Defense Counsel just said also. For the following court hearing, will you be able to inform the Defense Counsel which witnesses you plan to call? If you still won’t let know, then there’s still no problem, because there is no Law that can force the Prosecutor to inform, right? It’s just morally speaking, as I said. There’s no rule on that. So next week, yeah? The court will be adjourned until next week to continue with witness examination, still prosecutor’s witnesses. So the court is adjourned for one week, until, the date, so 3rd of March to continue examining witnesses presented by the prosecution. Court is closed. 

 [Gavel is knocked]
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 [The Judge’s Panel enters the courtroom. The press is given the opportunity to take pictures].

HK III:
Criminal case trial No.284/Pidana Biasa/2005.PN Manado of the defendants PT Newmont Minahasa Raya and Richard Bruce Ness, is now opened and declared open to public.  

 [Gavel is thumped]

HK III:
The defendant please be seated at the front.  Before the trial begins, we ask the Defendant, are you feeling well today?
RBN:
Yes I am.
HS:
Yes, Your Honor, I’m feeling well.

HK III:
We’re going to proceed with the witness examination. We ask the Prosecutors, any witnesses present today?

J1:
We present two Expert Witnesses today.

HK III:
Two Experts, yes? Expert witnesses?

J1:
Experts.

HK III:
Just Experts?

J1:
Yes, Experts.

HK III:
I mean, did he also do anything there?

J1:
No, sir.

HK III:
No? So if someone happened to do research there as experts also, that would be different, yes?

J1:
Alright, sir.

HK III:
Okay, we’ll proceed with examining the experts, please be seated. We ask the Prosecutors to present their witness.

J1:
Thank you Your Honor.  We call Mr. Yudi Prabangkara.

[image: image9.jpg]Ir. Dibyo Kuntjoro,



Yudi Prabangkara

 [The witness enters the courtroom]

HK III:
What is the witness’ name?

J1:
Insinyur Y. Yudi Prabangkara.

HK III:
It’s kind of difficult if I’m not informed who the witness was beforehand. Rahmansyah. It’s in there, I wrote it. Done? You are called as Witness, yes? What is your full name?

YP:
Ir. Y. Yudi Prabangkara DEA.

HK III:
DEA, born in Magelang, 16 June 1963, yes?

YP:
Correct.

HK III:
What’s your religion?

YP:
Catholic, sir.

HK III:
Job?

YP:
Civil servant at BPPT.

HK III:
Home address?

YP:
Villa Jatirasa, Jalan Kakatua B II number 5.

HK III:
B II number 5, yes?

YP:
Yes.

HK III:
B II number 4 or 5?

YP:
B II number 4.

HK III:
4 yes? Do you know the defendant?

YP:
No Sir.

HK III:
No, alright? So your statements will be heard as an expert, yes? But first you will be sworn according to your religion, Catholicism, yes?

YP:
Yes sir.

HK III:
We ask you to stand.

 [The witness takes an oath]

HK III:
Please be seated.  What is your educational background?  Geology, yes?

YP:
My S1 degree is Geology from Gadjah Mada University, then I took my S2 Post Graduate in _______ de Paris, France in Mining.

HK III:
Have you ever done any research on contents of tailings, the waste from gold mining, tailings, have you done any research on it?

YP:
Yes, in my work since 1990, since I began working until today, I have conducted various researches relating to geology, and then since, practically since 2001 as the Head of Mining Environmental Management Technology Section I did a lot of work and conducted researches about mining environments.

HK III:
Including tailings, yes?

YP:
Including tailings.

HK III:
How many Indonesian mines have you conducted research on, regarding their tailing?

YP:
About tailing...

HK III:
Specifically gold mines?

YP:
A tailing mine which I researched was in Bangka Island, about tin. Then various mining wastes, especially coal, then in PT INCO too about nickel mining waste, and the last one was hydrogeology research in Buyat area.

HK III:
So, you have only done one research for gold mines, in the Buyat Bay area. Never before that?

YP:
Yes.

HK III:
Like you said before, you’ve done coal mines, nickel and others, but for gold mines you only did in Buyat, yes?

YP:
Exceptfor small-scale mine, Sir, I’ve worked in Muara Tewe in Kalimantan, then also in Lebak Regency.

HK III:
Was that traditional mining or corporate?

YP:
Traditional mine, also about the waste.

HK III:
So you know about waste from traditional mining, yes? You said earlier that you’ve also done research in Buyat Bay, who assigned you to conduct research in Buyat?

YP:
Yes, at that time KLH appointed several institutions, in this case ITB, as well as professional institutions IAGI and BPPT, to conduct a joint research on hydrogeology in Buyat in connection with determining the flow direction or contamination from arsenic.

HK III:
I see. Specifically about your research in Buyat, did you take the tailings yourself for examination?

YP:
I never did.

HK III:
So how did you do your research in Buyat? What system did you use, how did you do your research? 

YP:
We conducted the research from March to May 2005, so practically PT NMR’s mining activities have stopped, and then we reviewed the geological condition that would be linked with, to look at the hydrogeological system, or the water flow patterns in that area.

HK III:
So, about the tailings dumped or placed in Buyat Bay, you never studied that?

YP:
No Sir.

HK III:
Never, right? I wasn’t too clear on who assigned you there at that time. You work for BPPT, did your institution assign you there, or was it out of your own initiative? Or how did you go there and...

YP:
Yes, so who sent me there was KLH office who appointed my institution, in this case BPPT, together with LIPI, LAPI ITB and IAGI, a geological professional organization, to conduct a research there.

HK III:
What did you study while you were there?

YP:
We examined the geological aspects, which mean the physical aspects of the existing geological conditions there. Then the hydrogeological aspects, which meant we examined the characteristics of the water flow, whether surface flow or sub-surface flow. Water flow, Sir.

HK III:
Water flow, yes?

YP:
Yes sir.

HK III:
How many experts took part in this research and what were their expertise? You’re a geological expert, okay. What other fields of expertise participated in the group that did this research?

YP:
Alright, the research was headed by Lombok Hutasoit from ITB. As the geological expert he headed the hydrogeology team, hydrology team, meaning they handled water issues. Then there was a physics team which handled the sub-surface mapping. So those were the teams sir.

HK III:
I see, how long did you and those people conducted the research there? From when until when?

YP:
Yes, the research started in early March, actually since February, but [we] didn’t go to the field until early March. Followed by the process in the laboratory, until we handed in our report in May 2005.

HK III:
Were the results of your research put in some sort of form, like…

YP:
A report?

HK III:
Was there a report on the research results and who was it given to?

YP:
By the head of our team, I forgot the date, but it was presented to the KLH, where the report was handed over.

HK III:
So there was. Was the report complete?

YP:
Yes.

HK III:
Can you outline what was found, what was in that report, your and your team’s research results? Just the outline, no need to go into details, just the outline.

YP:
So from, because the main purpose was to find out the possibility of arsenic contamination coming from some place above down to the Buyat village area. So we had to find out the hydrology and hydrogeology conditions, because it was believed to be the pathway or transport of the arsenic we were examining. So we examined one aspect, which was the geological aspect. Did the rocks above, over at PT NMR’s mining site have a tendency to release heavy metals, especially arsenic in this case. We examined and analyzed the samples from various sites, including what’s left of trappings, and then from the remaining facilities there, such as the waste dam, then the settling pond and such. So from the geological side, we analyzed the rocks. Then the second was the hydrological issue. Hydrology consists of two parts, the surface flow, meaning the rivers there, do they have the potential to transport those metals or is it actually the sub-surface flows that we need to map.

HK III:
Okay, when the research results was presented, who was it presented to? Was there anyone invited from PT NMR to listen to the presentation of research results?

YP:
Not that I’m aware of, so there were only colleagues from KLH.

HK III:
I see. So the findings, for instance, what had to be fixed or the damage there, were not informed to PT NMR, right?

YP:
We didn’t have the authority to forward it anywhere, because the assignment came from KLH.

HK III:
We now allow the Prosecution to ask questions.

J1:
Thank you Your Honor. Expert, you explained that you conducted research of the rocks  from the geologic side of things in the area around Buyat. What we want to ask you, what is there actually inside those rocks when you conducted research on the rocks around Buyat?

YP:
Alright, I can outline that the condition around Buyat is a system of rocks that are quite complex structurally, and in a certain stratigraphical order of rocks. And so, there is a mass of rocks, called Ratatotok limestone which was mineralized due to intrusion effects of solidified rocks, so they were mineralized, resulting in a presence of Au or gold there together with other accompanying metals. These metals usually include mercury, arsenic and so on.

J1:
So within rocks in Buyat Bay, there are heavy metals?

YP:
Yes.

J1:
Like you said, mercury, arsenic, and...

YP:
Antimony and such.

J1:
Antimony and such. Now what we wanna know is, the condition in Buyat, like you said about the heavy metals, can these metals be released from the rocks and what are the risks toward the environment?

YP:
Yes, so in principle, the exposed rocks have the potential to release the elements, elements that form the rocks. In principle the release can occur due to natural process, which is the decay process, then destroyed, transported or carried by media and settled as sediment in one place. As well as from human activity, such as mining. In a mining process, there is digging, taking apart of rocks that leads to the exposure the mineralized rocks, so it has the potential to release metals.

J1:
So when you say they are released from the rocks, there is the natural process, and by human activity?

YP:
Yes.

J1:
Let me go back to the beginning. Let’s say the metals were still in the rocks, do they pose any risk if they are not released from the rocks? Do they pose any risk toward the environment if they are not released from those rocks?

YP:
I think so, because principally those rocks already contain those metals.

J1:
So the risks toward the environment, are there any if the metals were still wrapped within rocks?

YP:
Yes, the process that can cause a release is decay without intervention from other activities, and that process is usually slow.

J1:
Slow?

YP:
Yes.

J1:
So I ask you this, if it is discovered that there were heavy metals in some place, not in rocks, you said that there were two processes, natural and human activity, I wanna know which release process is faster, the natural process or the human activity process, which you said earlier, such as mining?

YP:
Fast or slow depends on several factors, but what is certain, mining activities definitely expose the rocks on a wide scale, so logically this would speed up the release of those metals.

J1:
You said among other things, mining can release those metals, if these metals are released by activities of human present in one place. What I wanna ask is the risk level toward the environment. So like this, when released by human activity, which one has the higher risk level? Is it when they are released or when they are still contained within the rocks as you said earlier?

YP:
Clearly after they’re released.

J1:
After they’re released?

YP:
Yes, but to measure the speed of natural process and the process caused by human activity, it must be measured and monitored with data.

J1:
Must be measured and monitored with data. So now, is there a way when there is human activity like mining where there are rocks containing heavy metals, is there a way to lower the level so it would not be hazardous toward the environment, especially with human activity, in this case mining?

YP:
Yes, in a mining process there are several stages. The first stage is rock extraction, which means taking the rocks from where they were to the designated place for the next process. The second process is processing the ores. Then the third, is the handling of the waste or what remains from the mining process. Each of these processes, I believe, has risks toward the environment. The first one in rock extraction, there is a risk of disturbing the environment, in this case the landscape, opening, land clearing, then digging, then extracting something from there. The second is in the processing, where chemicals are added to extract the desired metals, in this case Au. Then during the disposal of waste, it must be done carefully also, because it can disturb the environment. To my knowledge, in the processing done by PT NMR, there is something called the detoxification unit. This means that everyone is aware, including the geologists, that there are metals that can be hazardous to the environment and they must be handled. The processes can vary depending on local conditions, very much dependent on local conditions. So the process done by PT NMR was detoxification. The first detoxification is for cyanide. Because all processes go through the cyanide process, which means the addition of cyanide acid along the series of processes, so it must be taken out again, so there is the cyanide destruction unit. Then there’s a unit that extracts or reduces mercury concentration, and then there’s a unit that extracts or reduces arsenic concentration.  

J1:
So those are the measures that have to be taken to lower the level of heavy metals so they wouldn’t pose a risk to the environment, that was my question, so that’s...

YP:
I think that’s the aim...

J1:
So those are the activities. Alright Your Honor, our colleagues will continue the questioning.

J2:
Alright Expert, we continue with the questions. As you said you have conducted research on traditional mining, gold mining activities by the people. What is really the difference between gold mining by a large company like PT NMR and traditional gold mining?

YP:
Yes, based on the experience I gained from conducting research, most if not all traditional gold miners employ a process which uses mercury as the binding material for Au. This is done because the process is simple and unfortunately mercury can be easily obtained without any control. Now, in the mining industry, this recovery process or extracting of gold using mercury had long been abandoned due to environmental reasons and because it’s no longer economical, it has shifted...

 [Recording stopped]

YP:
...cyanide there, this is far more complex and is rarely found in some places but is rarely employed by small scale miners or traditional miners.

J2:
For large companies like PT NMR, what is the process or method used to extract gold?

YP:
Yes, to my knowledge, the process employed by PT NMR is the process using cyanide zinc. The characteristics of trappings makes it possible for several variants in this process, this cyanide acid process. The goal is to get as much gold as possible. I said earlier that this is a complex process because it is relatively dangerous, so it needs special handling, also special installations and facilities for that.

J2:
You said that the process conducted by PT NMR was relatively dangerous compared to the process or method conducted by traditional miners. What do you mean by more dangerous?

YP:
Yes, in traditional gold mining that uses mercury to extract gold, it is dangerous. The danger is the mercury for human health. Several cases are known, cases of mercury poisoning, but the time span between working with mercury and the health effects health is relatively longer, can be a year or so, but this is outside my expertise, this is what I learned from the numerous references.  While in the cyanidation process, because cyanide acid is used, it’s very dangerous when people inhale cyanide directly. They can die. Therefore the facilities provided for this cyanidation process is a closed process. It has relatively more modern equipment and is usually safe.

J2:
Usually what Sir?

YP:
Safe for the environment.  We rarely hear about cyanide leaks in processing unit installations in gold industry.

J2:
Yes, you have explained about the detoxification process, but before we get into that, we want more detailed explanation about the release of heavy metals from rocks. About this release, the term release, can you explain to us what are the elements in rocks? You explained earlier that it can happen naturally, can also happen due to human activity. But what we wanna stress again is the issue of the heavy metal release, how do you explain the release of heavy metal elements that are pressent in rocks?

YP:
Alright, maybe we can begin by what we call rocks. Rocks are solid mass that consist of small units that form rocks, which we call minerals. So rocks consist of various mineral elements. These minerals have very specific physical and chemical characteristics, whether the elements or the form of crystals, resistance to decay and such. So these rocks may one day be disturbed naturally when naturally it undergoes the decay process. There are several kinds of decay, but I will mention only one, which is physical decay, which happens due to temperature change, hot and then cold, then hot, then cold and so on, so it decays. During this decay process, it comes in contact with air and such, water and such. This could potentially release parts of the mineral because minerals are comprised of elements, chemical compositions of elements, so metals such as arsenic, Hg, are released. And this could be transported and deposited somewhere. That was the natural process, but this process can also be accelerated by human activity that attempts to destroy huge rocks into certain smaller sizes, because they want to extract the elements inside those rocks, which in this case is gold. That acceleration can also possibly cause the release of elements from the minerals itself.

J2:
For the release to occur, one of the ways we speak of here is the decay process, you have explained it clearly, then about mining activities, especially those conducted by PT NMR.  How are the heavy metal elements in those rocks released? Does this occur when the rocks are taken from its place or during the detoxification process or after the detoxification process?

YP:
In principle, during the taking of the rock mass, it has the potential to release certain metals because it involves the process of exposing fresh rocks to air. If the chemical composition makes it possible for it to have contact with air, then it has the potential to release something. That’s from the mining side of things. Then from the process side, I think, the metallurgic process is aimed mainly to extract an element from an existing rocks mass. How? It is destroyed until it reaches a certain size, where it has an area, the largest surface area so it can be reacted with chemicals that can extract the metal, in this case Au. This is done by PT NMR, as far as I know. Then, because there is a tendency to release other elements besides Au, a process or a facility is added to process or detoxify or reduce or eliminate concentrations of unwanted metals. The success of this process really can be seen from the waste. The waste is the tailing. Actually from the tailing we can tell what metal composition or concentration is left. I think if this detoxification process runs well, the resulting tailing should have met the standards or values determined beforehand by PT NMR. Maybe that’s it, Sir.

J2:
Yes, from your last explanation, there is a conclusion that states that the quality of disposed tailings depends very much on the detoxification process. What we want to ask here, if there is a disruption in the detoxification process caused by, disruption caused by malfunction of the equipment used for detoxification, will it ultimately effect the resultant quality?

YP:
Yes.

J2:
Yes. So a disturbance on the detoxification process would very much affect the waste, the resultant waste. There’s an experience from previous trial, there was a fact witness who explained that there is no need to worry about the presence of heavy metal elements in the mining site, or on land or a mountain, then moved to the sea, because these are elements from nature and they are reteurned to nature. I want to hear your opinion, as a geologist. Is such an opinion acceptable according to a geologist’s point of view, or is there another opinion in your field of expertise?

YP:
In principle, anything that is moved from one place to another as long as it’s in this earth, in my opinion, it is moved from nature to nature. But this explanation is kind of misleading, because what is far more important, far more noticeable, is the process of taking rocks from one place then going through an extraction process of a metal or several metals, then the waste is put somewhere. In principle, it is indeed from nature to nature. But it must be seen whether there was any change between the mass of rocks before it is moved until it is placed as waste.

J2:
In your opinion, the risk level is the same [unclear] these heavy metal elements are still contained within the rocks compared to those heavy metals that have gone through processing in a mining production?

YP:
To answer if there are any risks, data is needed. But what’s certain there must have been physical changes from the pre-existing rocks that appeared as rocks inside or on the surface of the earth, which are then crushed into certain fine grains, then given chemicals to extract the desired metals, Au in this case, then the remainder is placed somewhere, there is transformation there. That transformation is believed to have the potential to release metal elements. A good facility, at the time of release of this mining waste, should have eliminated or reduced the concentration of the metals, thought to, or believed to have the potential to damage the environment, to a pre-determined concentration level.  If this process doesn’t work, automatically the wastes of this mining process would exceed the pre-determined values. If this process works, the results would be below the determined values. I think it is PT NMR that determines these values, based on, maybe a government rule or regulation or limitations of the economic value of the process itself.

J2:
Based on… you have also conducted research on the hydrology in the mining area of PT NMR. When you conducted that research did you get to the hydrological pattern in Buyat Bay?

YP:
No Sir.

J2:
No. If you didn’t conduct research on hydrological pattern in Buyat Bay, what is actually the hydrology pattern of PT NMR mining and the surrounding areas?

PS:
We object Your Honor, because the Witness had already said he didn’t conduct  research, so it was redirected again at PT NMR. I think the questions have overlapped.

HK III:
So it’s like… actually I asked which was what… has he examined PT NMR tailings? He hasn’t done that. So if we just go in circles there also yeah…

J2:
Yes. So based on Court Dossier [BAP] of the Expert in BAP number 10, the statement in the last line, “ultimately the water surface will empty into the sea”, so we, in our questions later, I think this is still relevant with what we are indicting and also still relevant for us to hear in this trial. So it may seem like veering everywhere in the beginning but we base our questions on the Court Dossier here, and ultimately it will empty into the sea...

HK III:
Alright so it’s like this Prosecutor, I have also read this number 10, so this is general knowledge, this is the process, but there is nothing specific about PT NMR, but it is up to you if you want to tinker with that, go ahead.

PS:
Your Honor, we have an argument about this. First, even if we proceed with that question, we want to clarify first with the Expert Witness if he really does have the expertise in the field of hydrogeology. If he does, we won’t object to the questions.

HK III:
Do you have expertise in hydrology?

PS:
Hydrogeology.

HK III:
Hydrogeology?

YP:
I have knowledge of hydrogeology...

PS:
Expertise...

YP:
Because I have conducted various researches on hydrogeology...

HK III:
Actually, I meant specifically about PT NMR, yes? Because in general we already know how it’s supposed to be...

J2:
Because according to the Expert’s explanation, he was part of a team that conducted research on hydrology patterns in PT NMR’s mining area. The Expert had already explained that earlier.

HK III:
Actually it [would be more] relevant if the Expert at the time did research on PT NMR’s tailings and the effects on the environment around there, but his research didn’t cover that, so what do we get out of this, but I’ll leave it to you, I won’t give you the opportunity later, you may continue.

J2:
Yes, as we asked, what is the hydrological pattern at PT NMR’s mining area?

YP:
Based on the results of research we conducted, the hydrogeology there is affected by two main parts, the surface flow and the sub-surface water flow. We analyzed the surface flow for the presence of arsenic, starting from the mining area above, down to Buyat village. Then we also conducted mapping, sub-surface mapping, using the geoelectrical method, to get an actual picture if there were certain patterns that could have an effect, starting from the mine down to Buyat village. From there, the research was not quite complete, it would be continued with more in-depth studies, using the drilling process, drillings and such. But we can conclude a number of things there, if I may, I would like to read this out. 

Based on the hydrogeology examination in connection with arsenic distribution in Buyat village and its surroundings, the following conclusions were obtained. The aquiver system is known to be a porous media in the alluvial layer, or the top layer, and a fractured limestone media. The potential cause of high levels in Buyat village among other things is mining activity or mine waste, but the pathway is not known for sure. Then there is the geothermal potential as indicated by the presence of hot springs near Buyat Lake. This activity also contains arsenic which is naturally quite high compared to water sources in Buyat village and its surroundings, and has the potential to seep into the ground water system in Buyat village. But connection between this hot spring with the alluvial system in Buyat village remains to be proven. The potential of alluvial release that carries mineralized [substances] with it, also exists. Another potential, although small, is due to other activities, like development and agriculture. These are the conclusions, Sir.

J2:
Yes.  Okay, from that it can be seen that that was the effects of arsenic and Hg based on the hydrology pattern that occurred in Buyat village and you...

YP:
Arsenic.

J2:
Arsenic and mercury.

PS:
There is no mercury.

 [unclear]

J2:
Or just arsenic?

YP:
We researched arsenic.

J2:
Just arsenic, in Buyat village, in Buyat village. Then what we would like you to explain still has to do with the BAP item number 10. During the mining process, there was the removal of mass of rocks, be it the overburden (covering rocks) or the ores, preventing [?] the decay process, transportation and sedimentation, which may lead to the release of Hg and As elements to the environment. Therefore, Hg and As elements have high potential to contribute to the deterioration of surface water quality. That surface water would ultimately empty into the sea. What we wanna ask, how… or the deteriorating surface water quality, what sort of deterioration is it?

YP:
Yes, what I mean here is that due to the process of release of elements, in this case arsenic or Hg, would make the concentration of arsenic or Hg or other elements higher as compared to before.

J2:
Yes.

YP:
That is what I mean by degradation, or more precisely, the change in surface water quality.

J2:
The change in surface water quality, with high levels of Hg and As, is that change of surface water quality better or worse for the environment?

YP:
To say better or worse, we must refer to the regulations and I am not of competence to talk about regulations, there are other Experts who are far more...

 [recording stops]

YP:
… more capable of determining how good or how bad the quality of water. What I’m stressing here from geological side of things, is that there is the release of certain metals into nature.

J2:
Yes, here in the BAP it is mentioned that you clearly stated the potential of the contributioin to the degradation of the quality of surface water.  So what we really want to stress here, because you’re an expert in mining environment, with the additional release of Hg and As elements into the environment in relation to water quality, does this makes it better or not better for the environment around the mine?

YP:
I think it is hard to answer, Sir, if the question is how much or if there was degradation. This means we have to quantify how far it isdegraded, say from level 0 to level -1. There are certain measures and it would be more appropriate to be answered by the experts in that field. 

J2:
Which means based on existing standards, depends on existing standards.

YP:
… that are used.

J2:
Yes. Okay Expert, we still have questions for you, Expert. Still about heavy metals released from rocks, and the presence of heavy metals like arsenic. In general, geologically, are they present in all layers of earth or only in certain layers? Can you explain?

YP:
Alright, from the knowledge I gained from various literature on the subject or the matter in Buyat village, that the mineralized rocks there are limestone we call Ratatototok limestone. It is mineralized meaning that there is an addition of mineral composition in the rocks and transformed due to the hydrothermal process or due to magmatic process nearby. So this limestone, and possibly with the mineralized rocks around it have relatively high levels of metals, in this case Au, as well as other accompanying metals.  The form is minerals, so only in certain layers of rocks. That is why when mining it, the size or dimension of these mineralized rocks, believed to contain valuable metals by the mining interests, must be determined.

J2:
Okay, we think this is enough, maybe from our colleaguesm, we proceed with questions from our colleagues.

J1:
Thank you I would like to continue. Just want to underline the explanations you have given. There are two questions I would like to ask the Expert. The first, you as a geological expert, based on your knowledge, and what you researched there, that you know of.  And I would like your opinion, suppose that there are heavy metals in Buyat Bay, I mean in the water. Explain the factors that can cause that to happen, according to your knowledge and research results?

HK III:
Don’t use a “suppose” question, yeah?

J1:
I’m asking for an opinion.

HK III:
Change it, change it. Don’t use “suppose”. These suppositions make things difficult later, What are the legal facts gonna be.

J1:
Yes, from research results, if there are heavy metals in the Buyat Bay waters, would you explain the factors that could affect that?

YP:
Alright, as I mentioned earlier, the first factor that could affect this presence, not on land but in the bay, right Sir? In Buyat Bay, is the natural factor. This means that nature, naturally releases those metal elements. Then the next potential that could affect the quality of Buyat Bay, in this case is the disposal of the waste from the mining process run by PT NMR. Third is other activities. The extent of effects of each factor must be determined with data. What I can answer here are just the factors that have the potential to change the environment in Buyat Bay waters.

J1:
Last question, of these three factors, based on your expertise, I would like your opinion. Which process is the fastest? Is it the first, or the second, or the third, as you explained?

YP:
As for Buyat Bay I cannot answer, but on land for sure, the release of mining waste that we call tailings, it definitely affects the environment. The extent of these effects should be judged by competent experts.

J1:
What I mean, which of these three processes is the fastest?

PS:
Already answered.

HK III:
He said he can’t decide.

J1:
Enough.

HK III:
We call on the Defense Counsel of Defendant I.

LMPP:
Expert, you explained earlier that you have also conducted a number of researches, yes? Researches in relation to mining activities, yes? But having to do with gold, you only did small ones, right, yes, what you explained earlier?

YP:
Yes.

LMPP:
But there was, like, nickel, INCO, you mentioned, yes?

YP:
Sorry sir?

LMPP:
That you have experience in that research?

YP:
Yes.

LMPP:
That was in relation to your position as?

YP:
Head of the Mining Environmental Technology Section.

LMPP:
So because of your position you had experience in the researches mentioned earlier. I don’t have to repeat it, just confirming.  Alright, then the second one you also mentioned that because of KLH request, because of KLH you became one the members of the hydrogeology research team, where exactly?

YP:
In Buyat Village area, Sir.

LMPP:
In Buyat Village area?

YP:
Yes.

LMPP:
And that report, the conclusions that were read, that was the result of the research?

YP:
Yes.

LMPP:
The one in March-May 2005?

YP:
2005.

LMPP:
And you were just one of the team members?

YP:
Correct, Sir.

LMPP:
How many teams were there?

YP:
The exact number I can’t recall, because there were several teams. And true, the teams consisted of sub-teams, sir. There was a geology team, hydrology team and geophysics team.

LMPP:
Oh… and you were in which team?

YP:
In the geophysics team.

LMPP:
And did you go to the field?

YP:
I didn’t go to the field, Sir.

LMPP:
Oh so you didn’t go to the field?

YP:
I didn’t go to the field.

LMPP:
And to this day, you have never been to Buyat Village?

YP:
I have never been there.

LMPP:
Oh I see, so the report was based on data analysis of those who went to the field?

YP:
Yes.

LMPP:
And you...

YP:
My team went to the field.

LMPP:
So you never went to the field yourself, is that it?

YP:
No, sir.

LMPP:
Okay, I will continue and I will start by clarifying your statements to this court. I will start with the last one, when you read the conclusion, you said that… about the arsenic…  in relation to the arsenic, but the pathway was not known. So there was some levels of arsenic in surface waters or wells or what was it that we…

YP:
In wells.

LMPP:
In people’s wells?

YP:
Yes.

LMPP:
There were high levels of arsenic found but the pathway was not known?

YP:
Yes.

LMPP:
I mean, can this be clarified?

YP:
So in principle, we have to observe that there is material or substance, in this case arsenic, being transported from one place to another. This can be seen from data that in the past in Buyat village these wells had lower arsenic level and now it is implied from research… indicated that there is an increase in arsenic concentration. Therefore KLH took an initiative to find out the source and the pathway of the arsenic to those wells.

LMPP:
And it turns out that the research has not found because...

YP:
Right, because the research has not been thorough.

LMPP:
If I relate to the Prosecutor’s last question, yes, about the water issue, when you mentioned, the source could be from nature but could also be from PT NMR’s activities or could be from any other activity. I don’t know, these other activities, what did you mean by that?

YP:
For example there are agricultural activities there, where people spray insecticides, some of which could contain arsenic, so it may have the potential to change the environment that way.

LMPP:
Oh, so agriculture that uses arsenic could also be the source, is that so?

YP:
Yes.

LMPP:
No, actually when you mentioned, and that’s what I’m getting at, about PETI. That is not included in what you say is this other activity?

YP:
Yes, that is included also.

LMPP:
So farmers, and including PETI activities?

YP:
Yes.

LMPP:
So they could possibly be a contributing source to the high levels of arsenic in the villagers’ wells, the source of which has not yet been identified?

YP:
Yes.

LMPP:
Okay, so if narrowed down, let’s say if they are the only possible contributors then it has not yet been identified who among them contributed, from the results of the research, right?

YP:
Yes.

LMPP:
Okay, still clarification, you also said that a higher [more sophisticated] research is needed, right? There was a statement from you that a higher research is needed. There was such a statement, right?

YP:
Yes.

LMPP:
So it means if there is a higher then there should be a lower one, right? That is the simple logic, right? Or there is a preliminary and there is a complete one, maybe so?

YP:
Yes.

LMPP:
What does that mean, that higher reseach, what does it mean?

YP:
It means we do a more comprehensive study in terms of breadth and depth, because the method that we used was only surface mapping method, then sampling analysis and geoelectrical surface mapping. This has to be complemented, in my opinion, has to be complemented with other programs or methods, one is drilling, to prove the veracity, which I mentioned earlier, the conjecture of sub-surface [conditions].

LMPP:
Oh, so there are still other measures or activities that must be done to reach such an accurate conclusion, yes?

YP:
Yes.

LMPP:
About identification of causes, right? And that has not been done in this research?

YP:
Not yet.

LMPP:
So you say that this [research] cannot be categorized as being sophisticated, right?

YP:
The depth of the study, yes, not yet sufficient.

LMPP:
Yes, so because the study is not deep enough, so it could be inferred from your explanation that this research is not yet…

YP:
… not yet complete.

LMPP:
Not yet complete, Okay. There was another statement from you about the mining activity that uses cyanide, right, to extract the…, right, the mineral substance, right?

YP:
Yes.

LMPP:
To extract something using cyanide. So I have several questions in connection to what you said… that… the connection with humans, human health. So cyanide will have a faster direct affect, you said, right?

YP:
Yes.

LMPP:
So does that mean that if someone inhales cyanide, he would get sick or die right away?

YP:
As far as I know, yes.

LMPP:
Meaning?

YP:
In certain conditions the person would die.

LMPP:
So if one is to die, how much time it would take for the person to die, in your best knowledge, right away or months or years?

YP:
Will cause death right away, but to say sudden, it is hard to determine.

LMPP:
So the effect is immediate?

YP:
Yes.

LMPP:
So it could be 1 minute, but 1 hour is impossible, so the effect is immediate?

YP:
Yes.

LMPP:
Okay, meanwhile you said that if Hg is used it would take longer, right?

YP:
Yes.

LMPP:
Okay, you said that modern mines such as PT NMR, you said that there are modern mines like PT NMR which use cyanide, wasn’t that your statement?

YP:
Yes.

LMPP:
How do you know that PT NMR uses cyanide in the process to obtain the desired extracts?

YP:
This is actually general knowledge and I read it in the AMDAL made by PT NMR because coincidentally, um, not a coincidence, I was appointed as a member of the Peer Review Team by the KLH.

LMPP:
Oh, so you also have read many secondary data such as the AMDAL of PT NMR, right?

YP:
Yes, everything that relates to the geological condition, Sir.

LMPP:
Yes, geological condition, oh so from that source you found that PT NMR uses cyanide in the extraction process and you categorized it as being modern, right, according to the current prevailing practices?

YP:
Yes, usually the larger corporations utilize that process.

LMPP:
Larger corporations do it.

YP:
There are other methods besides...

LMPP:
There are, of course, other methods, but according to the current science, that is considered the most modern and environmentally friendly [method] and that is [the method] used by PT NMR?

YP:
I did not say that, Sir. 

LMPP:
What did you say?

YP:
That the process done by PT NMR is the cyanide process.

LMPP:
Alright, so about being modern and environmentally friendly maybe is not your authority to state, okay.

YP:
Yes right.

LMPP:
You also talked about detoxification. So detoxification is a process of eliminating, or at least reducing, metal content from the waste, right? From the waste which is to be moved from nature to nature, right you said that? Taken from nature and moved to nature, right?

YP:
Yes.

LMPP:
Detoxification you said, right? 

YP:
Yes.

LMPP:
In PT NMR’s AMDAL you also found that detoxification process?

YP:
Yes.

LMPP:
Can you explain the detoxification process done by PT NMR?

YP:
Yes. So I found out about process done, the processing done by PT NMR, first of all from the AMDAL document. It mentioned the process or the stages done by PT NMR to extract gold there. Because there were several elements considered dangerous for the environment, detoxification processes are added to reduce or eliminate the hazardous substances.

LMPP:
So in the AMDAL the detoxification process is described?

YP:
Yes.

LMPP:
Including the technology used for the detoxification process.

YP:
Yes.

LMPP:
Okay. In there you also read about the INCO process?

YP:
Yes.

LMPP:
Can you explain what is this INCO process?

YP:
So, the INCO detoxification process is one of a number of processes to eliminate or destroy cyanide in mining material that is dissolved using cyanidation technique.

LMPP:
Okay, so according to your best knowledge as a geologist and as an environmental official, is this process or method considered good for the detoxification process?

YP:
In my opinion, good or bad, or the choice of a method is determined by the characteristics of the ore.

LMPP:
Okay.

YP:
That means that PT NMR must have done some research first in order to determine that this INCO process is the process that is best suits the characteristic of the ores there.

LMPP:
Okay.

YP:
This could be different, say, if it was done in another place.

LMPP:
Okay, so to your best knowledge, maybe more generally, in preparing AMDAL there needs to be a research first?

YP:
I have long been involved in mining environmental management. We would often discuss about various AMDAL documents. In our view, AMDAL needs to be preceded or accompanied by researches that are more thorough from every aspect written in the AMDAL.

LMPP:
Alright, so that is...

YP:
AMDAL, the person preparing AMDAL, in our view, will be more focused if he were to summarize only from each research conducted?

LMPP:
Have you ever been involved in the AMDAL team or commission?

YP:
Not yet.

LMPP:
Not yet, but you know from the regulations that it has to be done before AMDAL approval is granted, right?

YP:
Before AMDAL approval?

LMPP:
Yes, granted. So the initiator suggests an activity and then there is an AMDAL committee there, then there are experts that conduct researches, there’s a presentation, then an approval is granted?

YP:
Yes, according to my general knowledge.

LMPP:
Alright, this is indeed the regulation, just to restate again the sequence of what you there [said]. I think that is it from me.

PS:
Your Honor, we continue the questioning, with the permission of the Judge’s Panel, of Expert Yudi Prabangkara. You have mentioned a comparison between traditional mining around the area of PT NMR’s mining, to focus on the area. Traditional mining and PT NMR’s mining. Expert, have you read about the history of mining started during the Dutch era in that area, have you ever read that literature?

YP:
Yes, there have been mining activities in this area since a long time ago, I read it in a geochemistry journal mentioned by friends from PT NMR.

PS:
Okay, so to be clearer, actually on KLH’s website, there is also that history or in the websites about mining, not the KLH.

YP:
I did not read the website yet.

PS:
Okay, you’vbe heard about that, then you also said that actually in the mining system used by PETI mercury is used to extract gold, right? And that has been abandoned, right Expert?

YP:
Yes.

PS:
Since when this system has been abandoned by modern mining, from what you know since you’re a geology expert?

YP:
I don’t know precisely, Sir.

PS:
But modern mining no longer uses [mercury] as the substance to extract gold, right?

YP:
Yes.

PS:
You said that yes? When you talked about mercury, did you mean mercury as in total mercury or methyl mercury, that is used to extract the gold? If you know, please explain?

YP:
I do not know, Sir.

PS:
Thank you, I was trying to move on to the water issue, you were asked...

 [Recording stops]

PS:
…about the field survey. So we will limit the questions to general knowledge only, to be able to determine the increase of concentration of a certain parameter in the water or the decrease of concentration of a certain parameter in the water, baseline studies and present studies are needed to determine if there is any increase or decrease, isn’t that so, Expert?

YP:
Yes.

PS:
And before the research you said earlier, you never, and your team never had the data from the foregoing research about hydrogeology?

YP:
In AMDAL we could get secondary data about the water there.

PS:
Alright, that means the data that you used... 

YP:
Both rivers or wells.

PS:
So rivers or wells, taken from AMDAL, not from your research results, okay. Expert, you said that a [dissolution] of rocks can happen due to decay, and that it takes a long time. Meaning, there is decay due to oxidation, right Expert? What is your opinion, about the oxidation process that takes place, Expert?

YP:
Yes, that is one, yes.

PS:
One of the causing factors [is] oxidation, eventhough...

YP:
Contact with air, Sir.

PS:
Alright, you also said that if an area that experiences decay is on a hill, inside the mountain or hills, if there is temperature change, hot-cold-hot-cold, as you said, this will cause decay and this could release heavy metals that are inside, with rain falling, and thousands of years ago, we’re talking from the geological side of things, can they possibly flow to lower areas, those metal elements?

YP:
Yes.

PS:
And it could very well be true, right?

YP:
Yes.

PS:
So if there is an elevation, water flows from the rain, it could be transported slowly and naturally to lower ground, right Expert?

YP:
Yes.

PS:
And to know where this water flows, a research, as you said, is required, yes? To get the empirical data, right Expert?

YP:
Right, Sir.

PS:
And you did not conduct researches, which are drillings in nature, right?

YP:
We haven’t done that, yet.

PS:
We haven’t done that, yet. And you, as an expert, were sure that it is very much needed. Alright. You said earlier that… you have touched upon… you said if the rocks are disturbed by humans, it can potentially release elements present in those rocks, right? If there was in fact disturbance by humans… we want clarification first on your statement. If there was any disturbance, such as peeling, cracking the rocks, right Expert?

YP:
Yes.

PS:
As you mentioned before that naturally arsenic content or heavy metals in those rocks don’t really threaten the environment, right Expert? If in such characteristic form in those rocks, will not disturb the environment, I’m just asking for clarification on the Prosecutors’ question?

YP:
Yes, as long as it is not disturbed.

PS:
Which means?

YP:
It will settle in the rocks.

PS:
It will stay bound, not ”wrapped”, right? Because I want to try and correct the term [used by] the Prosecutors.

YP:
Yes, bound. So, the disturbance could come naturally or...

PS:
Stable bond, you mean?

YP:
Yes.

PS:
Stable bond. So if it is “wrapped”, I’m afraid it will be cardboard that’s used. With what, we will ask again later. So it is bound and stable, that is the term that you used in your method?

YP:
Yes.

PS:
So it is true, that if it is bound well in the rocks it would not harm the environment. My next question is, if some rocks were to be disturbed by scraping, grinding and so on. You also talked about detoxification from cyanide and you studied that the detoxification process done by PT NMR is based on data study. My question is about mining techniques, I do not know if you are knowledgeable about this or not. Just decline if my question is in fact outside of your knowledge because I do not want you to be break your oath because you are under oath. My question is, if there was a process performed by PT NMR as stated in AMDAL or a technique used by PT NMR, in your view, is PT NMR among those who use a modern technology?

YP:
Yes.

PS:
Is a modern technology. Did you seen the detoxification process conducted by PT NMR, including destruction of cyanide as its B3 waste. And you said earlier that PETI, you have also seen that the process there is an amalgamation and… what is the term? …and that uses mercury extract, right, the extract is mercury, right Expert?

YP:
Extracting gold with mercury, Sir.

PS:
Right, the mercury that is used is also mercury extract, right Expert?

YP:
Yes.

PS:
Right, have you received any report… from the community doing traditional [methods of] mining, that they do a detoxification process there, from the report that you read? I cannot ask about facts because you were not there. The report that you read, do the people who mine also do the said detoxification process, speaking of mercury?

HK III:
No, hold on, the question yes? Have you ever done any research on PETI mining there, have you?

YP:
No, Sir.

HK III:
No, how can he answer that.

YP:
This is what I was about to answer.

PS:
No, the research that your colleagues have conducted, have you ever read the report, you mentioned about PETI, right?

YP:
Yes.

PS:
That’s why I asked. If you didn’t mention, I wouldn’t have asked. 

YP:
Yes, we focused on the physical aspect of the geological conditions there, Sir, we did not research directly, taking samples directly from the PETI there.

PS:
Okay, so you did not connect your team’s geological research, the arsenic that you tested, to the possibility [that it could come] from the traditional miners, right?

YP:
Not that I know of, Sir.

PS:
[Not] that you know of. So yes, maybe you do not know the data, we will show you later in another session, alright. If there is, scientifically, if there is a mine or in several mines. You talked about the tin mines in Bangka and so forth, and platinum or whatever, I forgot what you said, scientifically, technologically, is it possible in a mining process that if there are heavy metals present, to be processed to reduce or to neutralize , if not totally neutral to zero, let’s just say to reduce down to a certain condition that you have said before follow regulations, is it possible technologically and scientifically?

YP:
Yes.

PS:
It is very possible, if not zero, then at least reduced. You have just said, that in fact to find out the level of substances, several parameters in raw materials, let’s just say ore, gold, the data must first be obtained, that was your explanation?

YP:
Yes.

PS:
First, obtain the data on Hg level, As level, Sb, and so forth, right Expert? Yes?

YP:
Right.

PS:
Then afterwards a process is done and the levels will be observed during the detoxification process, right?

YP:
Yes.

PS:
And third, to find out again, we are talking about the effluent, yes? In the mining area, yes? The examination was in the mining area, right Expert? Yes?

YP:
Yes.

PS:
And when it is already released to the ambience, to public, to the environment, it will also be tested, again, the levels of the released matter to the environment, the tailing, let’s call it that, right?

YP:
Yes.

PS:
It should be tested. If you say the characteristics of this does not apply to Teluk Buyat, let’s just say scientifically speaking, that if at the source, the raw material has an XY characteristic. We’ll abbreviate it as such, so that when it reaches the detoxification process it will be XYZ. So when it gets into the environment, the formula goes back to XY. So can it be said then, that the tailing in this ambience has the same characteristics as the one in the source, the ore? Right, Expert? If it is make it XY and XY, we make the formula the same...

J1:
Your Honor, maybe we have an objection. This has gone too far. Who is being examined here, is it the expert who’s explaining or the questioner explaining?

HK III:
Do you understand what this is? This is actually common knowledge, so it is not getting into, whatsit, the Expert has knowledge as a geologist, and this is the general knowledge that is being asked, nothing to do with PT NMR.

J1:
No, what I meant was this, Judge, The Honorable Judge’s Panel. We are asking the expert’s opinion, it is not us giving opinions, then explain in to the Expert. Perhaps what we want to do in this honorable court is to ask the Expert’s opinion. Perhaps the system of asking questions could be reversed, rather than the Defense Counsel asking early then...

HK III:
Okay, so let’s pose questions this way, Defense Counsel, don’t do it like that, okay? Change it, okay? Don’t pose the questions like the Expert is being dictated, yeah? As if… Just change the technique of your questioning, change it, yeah?

PS:
We agree, Your Honor, but this argument is needed. We are examining an Expert here, not someone who could be steered, because he is at an Expert level. We can pose other Expert’s opinions, so the Expert can hear another opinion, if he agrees or disagrees. I don’t know if the Prosecutor is aware of such a technique of questioning Experts. If we’re asking an Expert, even literature we can contest against the Expert now. Even if it’s just an opinion, we must know clearly what is the Expert’s opinion on that. It is the response that we need, I will pose this and this is in the BAP, question number 6. But it’s alright, I’ll fix the questions.

HK III:
Yes, let’s try the next one.

PS:
Okay, Expert, you said before that there could be chemical characteristic changes in a natural rock formation, in the process, and in the sea, let’s say the tailing into the sea. I mentioned three formulas. My question is whether the chemical characteristic present in nature has the same chemical characteristic with when it is returned to nature? Can it be said that it has changed the natural condition, or increased, or decreased the chemical elements?

YP:
This is actually common knowledge Sir.

PS:
Yes.

YP:
In principle it’s like this, when there is a rock that contains metals, let’s say dangerous metals. We can say now dangerous metals, Arsenic and Hg. Then it is processed, and in that process a detoxification unit is added, meaning that whoever is doing this is aware that there are elements that could not be thrown after the process is completed. That’s why the detoxification process is added and now all we need to do is to see whether the effectiveness or success of the existing detoxification unit. From what do we monitor? We can monitor the tailing that is discharged.

PS:
Then, it is agreed then, meaning the aim to know that there is no amount or chemical characteristics when it’s in the nature and when it’s returned to the nature, at least being same, right Expert? What do you think?

YP:
In my view, not at least the same, but it is true that the detoxification unit is specifically designed to reduce or eliminate a certain concentration of a metal at the value that has also been determined, or previously determined.

PS:
Okay, to be able to determine some value there should be a research to set the right value in a project. You have said that each rock formation in an area is different from those in other areas, correct?

YP:
Yes.

PS:
Right, so if we were to dig a rock in Mount Sindur, the chemical characteristic will be different from the one in Buyat, correct?

YP:
Correct.

PS:
So in order to set the right value, there needs to be a scientific research to determine it, right Expert? We’re talking from a scientific perspective here, not regulatory.

YP:
Yes.

PS:
Right. So when a regulation is set, it needs to look at the results of research, is that right Expert?

YP:
I think it’s a different issue.

PS:
Alright, we move to another issue.

YP:
Because a detoxification unit is determined by the characteristics of the ore, and that needs to be calculated when choosing the type or the technology for detoxification, and also at the problems with the ore’s characteristics as well as the economic value. One technology could be very good, but may not be the right one to be applied in a certain industry scale.

PS:
Alright, I get what you mean, but it hasn’t touched the answer to my question. You said yourself, that chemical contents in natural rocks do not disturb the environment, and now we’re making a technology that can restore the levels and characteristics when taken from nature. You said also no. Which one should I follow, what logic are you using. Could you explain me, so it can be clear?

YP:
If the rocks are still in the same form I think there is no problem, but here you, um sorry, I mean PT NMR has transformed rocks in nature in such a way, so as to become another form, in this case tailing. Clearly there has been a change, be it in the chemical compposition, or the physical nature. Because if we find out further, that the destruction that…

PS:
Do you know mining techniques?

YP:
Yes.

PS:
You are a geologist or a mining engineer? 

YP:
My S1 was in geology, and S2 was in mining.

PS:
The mining techniques used by PT NMR, you understand?

YP:
I was never involved directly in the design of mining or mining techniques at PT NMR. 

PS:
Alright, so now I would like to return to the earlier question. You said that this is common logic, we are not yet talking about PT NMR, and you went to the case of PT NMR. I don’t know what the Expert’s intentions are, is it because you want PT NMR A or B, I’m not too clear. But you need to explain objectively, because you are an Expert, you cannot do it for a certain goal, yes? So just your expertise. We’re using logic because you have said that natural rocks with certain scientific characteristics and parameters in the ore in raw material. If I am to change the form, if I change a piece of rock into a fine powder, 0.76 mass, ok? Then a detoxification process is done, which according to PT NMR is to lower the characteristic levels. So now that’s what PT NMR says, let’s not talk what PT NMR say. If I change some form, but then I try, when I return it to nature, to keep the amount and the characteristic and the concentrations the same, will it disturb the environment or no. That was my questions which even I can answer, but you have to go on and explain, because you have endeavoured to come here.

HK III:
So I think it’s not about disturbing the environment or no. Can it be returned to its original form, right?

PS:
My question did not go there, Sir. That has to do with detoxification, we will ask the Expert about detoxification. He is a geologist not a technical expert.

HK III:
Yes, but if we connect it with the environment, it will be… did he do research about the environment there, or in the environment where…

PS:
Just his general knowledge, his expertise.

HK III:
Can you answer?

YP:
In my opinion, according to what I know, that a change in form will change or decompose a certain rock mass into another form, so we cannot equate between before and after the process, wherever this process is performed.

PS:
Yes, so that means in order to find out when it was in nature and when it is returned to nature, what the characteristics are, what the concentrations are, what parameters are in there, a research is needed, right Expert?

YP:
Yes.

PS:
So it cannot be done with analogies or scientific hypotheses, right Expert, do you agree?

YP:
Yes.

PS:
So empiric data is needed about what is present, right? Not with hypotheses, right Expert?

YP:
In my opinion, must be with research.

PS:
Must be with research, alright. Expert, this is once again to emphasize one thing. This is my last question, to find out a concentration of a chemical element in some rocks in a certain area, an examination of empirical data is needed, right Expert?

YP:
I don’t get what you mean, Sir.

PS:
In order to find out a characteristic chemical condition in certain rocks or in a certain source, an empirical research is needed, right Expert?

YP:
What I mean I don’t understand is the empiric data. Empiric here you mean based on previous experience or?

PS:
Let’s say we’re talking about the source of gold ore of PT NMR. In order to find out the chemical contents and chemical characteristics in there, scientifically, empirical data is required, right Expert?

YP:
Must be analyzed in a laboratorium, that’s how.

PS:
Yes, it’s another thing, how to do, my question is, an empirical data is required?

YP:
Empiric, I don’t understand what you mean.

PS:
Real data, based on physical tests?

YP:
Yes.

PS:
OMG, similarly when it is in the environment, an empirical test data is needed, right Expert?

YP:
Yes.

PS:
Thank you.

YP:
Not empiric, in my opinion, I disagree.

PS:
Entire test data?

YP:
Laboratorium, is the real data.

PS:
Yes, laboratorium tests is to get empirical data, yes, thank you. That’s it, Your Honor.

HK III:
Um, before we go to the Defendant, I have one thing to ask, yes? There was something which I wasn’t too clear about, or whatever, have you done research in Kampung Buyat about people’s wells?

YP:
Never.

HK III:
How did you know that the levels of arsenic and mercury is high, while you didn’t do research there?

YP:
I was a member of a Peer Review Team, so I reviewed about 12 reports, Your Honor.

HK III:
Yes, okay, but you yourself have not done [research]?

YP:
Not yer, Sir.

HK III:
Then I’d like to know, do you know in Buyat Bay, Kampung Buyat, where the wells are located?

YP:
No Sir.

HK III:
You don’t know.

YP:
Because I’ve never been there.

HK III:
Never been, yeah? So you yourself don’t know, in Kampung Buyat, where people there make their wells, yeah? In what part, or in what area, you don’t know, yeah?

YP:
Eventhough from our team some went, but I don’t know.

HK III:
So you said about those wells, the levels from research or what you concluded, was from others’ research, is that so?

YP:
Yes.

HK III:
We’ll let the Defendant.

RBN Comments
RBN:
Thank you I have no questions for the witness but my opinion and response to his testimony is…

HS:
(in Bahasa) Thank you I have no questions for the witness but my opinion and response to his testimony is…

RBN:
Ok I accept that to understand hydro geology a complete study including drilling is required, this has been done by other institution including drilling and interpretation for the area the mine.

HS:
Saya sependapat dengan kesaksian Saksi bahwa untuk dapat memahami hidrogeologi itu diperlukan suatu penelitian lengkap termasuk pengeboran, perlu dikatakan disini bahwa ini telah dilakukan oleh lembaga-lembaga lain termasuk pengeboran dan interpretasinya.

RBN:
I agree that metal moves from place to place in natures such as the example of geothermo spring contributing to arsenic to the environment.

HS:
Saya juga sependapat dengan pernyataan Anda bahwa logam-logam bergerak didalam alam dari satu tempat ke satu tempat yang lain seperti misalnya yang Anda katakan terdapat mata air giothermal yang juga dapat meningkatkan arsenik dalam lingkungan.

RBN:
I also accept the witnesses testimony that to understand potential risk to the environment risk must be study and measured.

HS:
Saya juga terima kesaksian dari Saksi bahwa untuk memahami potensi resiko pada lingkungan maka resiko-resiko demikian harus diteliti dan harus dapat diukur.

RBN:
And finally I accept this expert testimony relation to the chemistry detoxification which was stated in the BAP and in testimony that the detoxification system destroy the cyanide and converted free metals to stable compounds prior to release to the environment also the detoxification was appropriate.

HS:
Saya juga terima akhirnya ini sebagai pernyataan saya terakhir saya terima kesaksian Saksi Ahli sehubungan dengan masalah kimia di detoksifikasi sebagaimana dinyatakan dalam BAP dan kesaksian ini bahwa sistem detoksifikasi menghancurkan sianida dan mengkonversi logam-logam berat yang bebas menjadi ikatan-ikatan yang stabil sebelum dilepaskan ke lingkungan dan bahwa memang diperlukan detoksifikasi ini dan telah dilakukan dan ini memang sesuai.

RBN:
Yup thank you.
HS:
Thank you.

HK III:
Sudah ya, saya kira sudah cukup Saudara Saksi silahkan ke belakang.

YP:
Thank you.
HK III:
We can continue, yes? Let’s just call, we’ll see if the time… Or shall we proceed with examination… Let’s just try the next witness.

J2:
Witness...

HK III:
No that is not...

 [Recording stops]

HK III:
Expert Witness, first of all [you] will be sworn according to your religion, which is Islam, are you willing to? 
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RD:
I’m willing.

HK III:
You may rise.

RD:
… and the Qur’an?

HK III:
Oh the Qur’an.

 [Witness pronounces oath]

HK III:
Please… before we proceed with your questioning, we would like to ask about your academic background or your expertise. 

RD:
Okay, I’d like to begin maybe with…

HK III:
S1 maybe.

RD:
S1 yeah, in 1985 I enrolled in the fisheries faculty, it was called fisheries only back then, I happened to choose MSP specialization, Management…

HK III:
Fisheries faculty where, what university?

RD:
At Sam Ratulangi University.

HK III:
Alright, and then?

RD:
I took up management of marine resources specialization in semester IV, then at the end of 1988 began my research which I completed in 1989 studying the salinity and nutrient distribution in waters of Kupang, marine chemistry. Then in 1992 around June I began my S2 in Bogor studying marine sciences. There were 3 advisors and one of them happened to have the background, Pak Arbasis Sanusi… and I enrolled, well, in marine studies. In 1994, December, I completed [my studies] by writing the paper, eh, the thesis almost similar to [what I wrote in] S1, about water quality, especially coastal. Then in 1998, in June, I began my S3 studies in University of Queensland where in the first 2 years I was there, the department was called NRSM, Natural and Rural System Management or management of natural resources and humans as well as the system. Then also, I happened to have several combine supervision [sic] as it is called. So there were combined supervisions some of which came from botany and marine botany… so in 2002 I finished my thesis. 

HK III:
OK, so your work history includes being an assistant lecturer at faculty of fisheries in 1989-1990. You mean faculty of fisheries in which university?

RD:
Sam Ratulangi.

HK III:
Then a lecturer at the faculty of marine and fisheries in 1991 until present?

RD:
So marine and fisheries we started in 1988, we were the first staff.

HK III:
Then you were also a director of Natural Resources Management Group.

RD:
Natural resources.

HK III:
Oh, natural resources or KELOLA in 2003.

RD:
Eh, we began end of 2002 but formally…

HK III:
Actually, what you study, your actual expertise, in what field is it actually? Is it fisheries, marine or what?

RD:
Actually in general terms I specialize in what is called dynamic system of coastal environment… I study how a coastal environment in its dynamic context… As an example when I [chose] the subject of my thesis, I chose dynamic system in coastal ecosystem especially in mangroves… so why mangroves… then we look into how a coastal ecosystem, habitat system, changes seen from various aspects, including the geology, the biology, even the humans.

HK III:
OK then.

RD:
OK.

HK III:
OK then, so I will continue with my questions.

RD:
OK.

HK III:
Have you done any research, especially in Buyat Bay?

RD:
I did many activities there.

HK III:
Since what year did you do your research there?

RD:
First time I went in, it was end of 2002, after in a… eh… actually in 1999 I was a notetaker at an international seminar on mining in my faculty… I was doing research here and then because they needed a notetaker…

HK III:
What I mean with my question...

RD:
Oh okay.

HK III:
My question, you did research in Buyat Bay. What year did you do this research?

RD:
End of 2002.

HK III:
End of 2002 you did it on a continuous basis, or was it interrupted and then continued in another year, and what year?

RD:
Continuously, until this day.

HK III:
Your presence there to do research was for what purpose, or were you assigned or was it your own will, or what?

RD:
OK so I began with that seminar. So in that seminar there was a scientific debate about… first of all what I found out from taking notes back then, about thermocline, the oceanographic aspect that was debated. The second was when in 2002 I returned, I was testing one [of my] students and he reported that his stick to observe the tides was lost at depths of 15-20 meters. So I asked, how come you lost it and can’t recover. And it turns out according to him the stick was still in there but it was buried by a sediment movement… he… this student was studying the flows there.

HK III:
No. What I mean here… you shouldn’t… what I’m going to ask you… don’t explain things I didn’t ask.

RD:
I mean...

HK III:
You did your research there… not the history of your research and then you go on about the results of your research there… yes?

RD:
Okay.

HK III:
If you tell [a story] like that, you will go on and tell a story about you and your student… what I’d like to get out of you won’t be as much as I hoped for… yes?

RD:
Okay, Sir.

Hk III:
So what I mean, you yourself did research in Buyat Bay. Was it on your own, individual or as a team, and so on…?

RD:
OK, so individually I did it, especially the fishery aspect. Then the geomorpholgy. The geomorphology of the coastline changes. Then I conducted an observation of the ecosystem change there. As a team, I, together with several teams of doctors, conducted an observation of several residents in Buyat Pantai as well as those in Buyat Kampung

HK III:
You mentioned a team?

RD:
Yes.

HK III:
Meaning, consisting of what specialists, what experts took part in there? 

RD:
Okay. For sediment we have friends in our team, they are from New Foundland University in Canada, advance [sic] and friends. Then for fisheries, we have our own research team who observed temporally and took part in observations and other calculations. Then for health team, we at first were together with several young doctors from the medical faculty… there were three or four people. Then we continued with a team of four doctors from Mer-C under the leadership of doctor Zaskia… [these] doctor[s are] still here now… Then I did an observation with one public health doctors, his name is David Silver, he is from Canada… then the last time I took part in communicating [?] because I was invited to communicate the Buyat problem to Mr. Harada, among those who discovered minamata disease. Others [?] were just discussions.

HK III:
So it’s like that… this team began working when, until when?

RD:
Ok so for fisheries in itself and the geomorphology I began with that team since end of 2002, then for health, intensively it began in mid-2004.

HK III:
Were the results of your research summarized in a report or no? 

RD:
I have conveyed in several seminars, first one on 21 June 2004. All our friends in that t eam were invited, including from various parties, including PT NMR itself was invited.

HK III:
Were the results of this research presented or no?

RD:
Presented.

HK III:
Presented where?

RD:
In a seminar, first one in the faculty of fisheries and marine sciences and I happened to be the coordinator of that seminar. The second time, I was invited to attend a seminar at the faculty… eh… at UNSRAT main office.

HK III:
What I mean here, the results of this [research] were presented… not you attending seminars, what I mean…

RD:
Yes… if at…

HK III:
Where were the results of this research presented or have [these results] been published... like that

RD:
Yes, that’s what I mean by being invited… I was invited to make a presentation.

HK III:
Oh invited, not just as seminar attendee, you were invited to make a presentation of your research in Buyat Bay? Is that what you mean?

RD:
Yes.

HK III:
What year was that?

RD:
That was the second in 2004.

HK III:
Year 2004, yes?

RD:
Both were in August and one in June.

HK III:
These seminars were attended by whom?

RD:
By almost everyone who did research in Buyat Bay.

HK III:
No no… [what I mean here] the ones presenting of course were people who did research, yes? The presentation was made to whom?

RD:
To the public… yes… looking at the invitations back then, everyone was invited, I mean not just from the university itself, from NGO circles, even the investigators were invited back then if I’m not mistaken, from the KLH [Ministry of Environment] and as I recall many others… I think the invitations [were made out] to such parties, yes… most of all who were present… including some members of the community back then.

HK III:
Some what?

RD:
Resident of Ratatotok.

HK III:
No… what I mean here is a scientific research, yes?

RD:
Yes.

HK III:
What’s more important is that it has been presented in front of… scientific matters should be presented in a scientific forum, right?

RD:
Right Sir.

HK III:
Not in a community forum… community members… they would have difficulty [understanding] scientific terms.

RD:
No, what I mean Sir by community members, they were present at that seminar.

HK III:
Oh is that so?

RD:
About health, I was invited in early last year [by] a network, called the National Epidemiology Network, which was a national meeting of public health doctors.

HK III:
When you made your presentation or when your team presented, was there any rebuttal from other experts?

RD:
About health?

HK III:
About all.

RD:
OK.

HK III:
You said earlier, you as an individual in this field, then there were others, some even from universities abroad… when the presentation was made was there anyone who challenged or disagreed about the research findings?

RD:
The first seminar didn’t get too deep into the research substance as I recall, bat the second one which was held at UNSRAT main office was full of debate.

HK III:
So it was full of debate. Besides your team who conducted research in Buyat Bay, was there any other team outside of yours, or from other institutions, that did research there?

RD:
Yes, one of those who did research… as far as I can recall, because I was asked and invited to a discussion in August when WHO came. I was invited to discuss their data and sampling.

HK III:
As dar as you know, WHO also conducted research there?

RD:
As far as I know they were there for 2 days. First day they were with me here, they also collected sediment data, took sediment sample as well as the hair of community members. After that we communicated.

HK III:
Were there any research results from other institutions or teams that were similar to the [results] of investigations that your team did or whatever research you did, or your team did with other teams… then were these results presented by each and did these findings support each other or were different from each other, as far as you know, yes?

RD:
In 2000 before I did my research I have read almost all documents which did any research in and around Buyat, and I came up with a title of that paper, which was the potential of arsenic contamination the waters there and the humans. Then as far as I know one comprehensive research which was reviewed by a KLH peer review afterwards, which I happened to be a member of, we found an elevated… a tendency for high [levels of] arsenic in those waters, which brought about a recommendation… and then the integrated team came there and the results were the same, that arsenic was one of the problems there. Then the last time I was there in February 2005 an advance team came down there, also facilitated by KLH… they took samples in wells and I happened to be there… and it happened that the wells and the hair of people… it turns out, and I got this later at the epidemiology meeting, reported by Pak Budi back then as a member of the team… that arsenic which was found in wells… so…

HK III:
Hold on, let me ask you first, yes?

RD:
Yes.

HK III:
That was about wells, yes?

RD:
Yes.

LMPP:
Your Honor, may we remind you that perhaps it’s already time for Friday prayers?

HK III:
Oh yes, hold on… yes… while I still remember this. You said earlier that you did a research on wells there, yes? Wells of Kampung Buyat people… where are they located?

RD:
I did not research the wells but I said there was another team who did it.

HK III:
Oh is that so?

RD:
And I know that team because I had discussions with them and…

HK III:
Because I’d like to know where those wells are located…

RD:
I have the data Sir, from that team...

HK III:
What I mean… in Kampung Buyat, or near the river, or where were the wells?

RD:
OK so first of all when I did a health evaluation I found so many sick people in Buyat Kampung Tua. Buyat Kampung Tua is located near the river. I was present at a death procession of a baby, and there people showed me [unclear]… then I went in with doctor David Silver from Colorado…

HK III:
No, I asked because I happen to know where the wells in Kampung Buyat are located. People usually get…

RD:
They’re spread all over Sir, in that village.

HK III:
In that village, not along the river?

RD:
Buyat Kampung Tua, actually the story goes like this Sir, because I studied the history of the village.

HK III:
Yes.

RD:
In the beginning the dug [the wells] near the river… shallow and there was already water… they drunk a lot there. Then the village explanded and they dug [the wells] in their respective places… but if I;m not mistaken several years ago the water was supplied from a drilled well. 

HK III:
Oh really?

RD:
So this is how the variation came about.

HK III:
I wanted [to ask] because I saw the wells there. I thought maybe I saw other wells, right… so along the rivers, not everyone got water from [the wells] near the river, right?

RD:
Not all villagers close to the river.

HK III:
Ouw, so there some who got water outside… eh… I mean not near the river, right?

RD:
Yes.

HK III:
There are, right?

RD:
Yes.

HK III:
Alright then, you’re also a muslim, we want to go to Friday prayers first, we will continue later, yes?

RD:
Yes, I’m ready.

HK III:
So around 13:30 yes, oh 13:00.

LMPP:
Lunch first Sir.

HK III:
Oh lunch also, yes 13:30… I would ask you before 13:30, you pray first then have lunch, so that later… this could get quite long...

RD:
I’m ready.

HK III:
Because your statements are needed, yes? So this court is adjourned until 13:30 to give time for Friday prayers and lunch.

 [Gavel is thumped]

 [Court is adjourned]

?:
Audience please rise. Thank you audience, you may sit down again, the proceeding is hereby handed over to the Judge’s Panel. 

HK III:
The trial resumes, we will continue with witness examination, where is witness Rignolda?

J1:
Expert Rignolda.

HK III:
We will proceed, yes? Have you had lunch?

RD:
Here.

HK III:
So to safe time we’d allow the Prosecutor to pose questions.

J1:
Alright, thank you Your Honor, the Honorable Judge’s Panel. Expert, you have explained about your academic background and your professional background, and it has also been mentioned in the last session that you have several times conducted research around Buyat Bay?

RD:
Yes correct.

J1:
Alright, so what I wanna [sic] ask the Expert, can the Expert explain what researches were conducted there and what was the extent of the results which became the results of the research you did there?

RD:
OK thank you, if I am allowed i would like to use the LCD, thank you.

 [Witness puts on the projector]

RD:
Pardon, may I distribute the material if…

HK III:
No need, right there is enough, afterwards if you want to give it out is alright, but what for. But to be presented where the results…

J1:
Before the Expert proceeds, put it this way, the researches that you did... what were they about? Can you illustrate in general terms before getting into details, what were the researches conducted there?

RD:
Yes thank you. So the first thing I did was scoping of the area.

J1:
Scoping of the area?

RD:
Yes, so if I wanna [sic] know that area as a whole… and that is done descriptively through an aerial photo analysis which we tried design, and from there I was able to read then, what this system looked like. At least in a number of aspects, because first of all, the purpose was... if I wanted to see there, there are two systems… and if we talk about coastal or coastal waters, we have Teluk Totok there and nect to it there is a small Teluk Buyat. In between there is a peninsula which is called Tanjung Ratatotok in the direction of… eh… I forgot…

J1:
Go on.

RD:
This is what I said earlier about scoping of the area, because I would like to understand the area around here after I found something for which I need to find a background to around here. There, for sure if we go to Ratatotok we would very much recognize the two activities if we are on land… first, right here, there is this white area here… is a mine area of PT NMR… then right over here is people’s mining. Here we can see what i call [unclear] area. This small blue one right here is a river from… if we take a line here… it would go down a bit and go up a bit, then go up here. So we can see here a line which I have thickened with light blue color, this is what will later enter the Ratatotok river system. I’m moving on to what I have to evaluate is this part over here. This is what people call Mesel area. Here we can see, if I draw [a line] toward this area it will go up and down right hedre. There used to be a river here which was called Mesel river. If we look at this line which I have thickened, this is to show the direction in which this river goes. As it turns out, from the catchment which I call a terrestrial system, what is significant from here is that one goes in this direction and the other in this direction. This is what is called Sungai Buyat and this is what is called Sungai Totok.


Then I evaluated the sea, whether these two systems are separate or no. If they are not separate then the two systems must be considered as one. What, then, had caused [the systems] to become sparate? Here I’m evaluating the marine situation, in particular I’m looking at the geomorphological process which very likely affects this area. If I look at an aerial photograph such as this one, I am convinced that there are no winds from the north pushing in this direction, because if there was one this would be broken. So what is most possible is that this area is located in a high-pressure area from the south. We look at the orientation of Buyat Bay, it is slanted slightly to the north… this means there is an energy pushing in this direction and after here it will turn in that direction.


Another possible condition and [one] that has an effect from an oceanographic aspect is the winds that carry the water mass from the east. It is in such situation that this area [becomes] very dynamic. And then, this is what I evaluate the last… if this is a part of mangrove which is a swamp, is this system connected here or no… right here, is it connected or not. It turns out that in 1972 this road was built by one of those Phillipines company… the one right here was not broken off, and in 1982 people moved in this direction, and settled here around 1982-1984, they were already in the present location. Then I found that this system is closed, and here it is also closed. 


There are several minor flows which could occur, but that happens during highest tides… and after I evaluated why this rivers meanders like this unlike this one… a river meanders like this indicates that there is a sedimentation process, and I evaluated sediments behind here, where there’s a little bit of mangrove, which I am convinced died in the last several decades, buried about 2 meters deep. 


People live in Kampung Buyat here. My last conclusion is that these two systems are different and it is affected on land by the river and surface waters. From the marine [sic], it is very much affected by the south winds bringing to the south… which brings the stream from the south and from the east where this waters move, but this system is relatively closed. This is what I first…

J1:
This is the scope of the area which you studied?

RD:
Yes.

J1:
I’m interested with what you said regarding the above, what you have just said there, you mentioned about the PETI [abbr: Gold Miners Without Permits], where is the location of their mines… the location?

RD:
OK, so after scoping of the area, we usually come down and do what’s called ground check to confirm whether what was read in the map is true or not.

 [Recording stopped]

RD:
... the water springs they use, but the holes are still in the ground here… they sprayed the ground around this area by combining several water springs, and in 1982 if I’m not mistaken, the mines appeared again.

J1:
The PETI?

RD:
In this area.

J1:
So the PETI are in the area...

RD:
Right here, it’s very clear.

J1:
Right here.

RD:
Because there are several parts spread around here… they are included in the system of my analysis… and I am [unclear] this area. What then becomes important is towards this area.

J1:
That’s what I meant right there, what I wanted to ask you… in the area of PETI which you found, are there any river streams around the said PETI location?

RD:
So in every mining activity, one would need water.

J1:
Alright.

RD:
So for sure there is water there, whether flowing or not, that depends on the conditions.

J1:
There is water, but right there, is there a river near PETI?

RD:
Yes, it will… whatever they are doing there, it will be in this blue right here… showing the streams.

J1:
Streams.

RD:
There are smaller ones, but usually what is hard to find is permanent streams. That depends on the weather. If it rains, of course there are so many branches of streams.

J1:
Alright. So now, what you call Teluk Ratatotok, is there a river discharging into it?

RD:
This is Ratatotok river.

J1:
Ratatotok river, apakah itu juga pada waktu itu dilihat dimana hulu daripada sungai Ratatotok tadi?

RD:
So as was explained earlier, I wasn’t looking precisely for the source, but from this aerial photo read we can see that they will be in the peaks here. To read these aerial photos, we use equipment to aid us, [unclear] at the least, and then about the background, there are elevatio measures. If this is photographed and so on, we may be able to know the elevation roughly.

J1:
Alright, continue Expert. You said earlier that between these two bays there is a difference. You alsi explained earlier that the difference, the first indicator is that [they are] separated by Ratatotok peninsula. From your research, are there any other things which show that… indicators that show that these two bays are very, very different.

RD:
OK, of course the questions then is, after I found out that there are two systems, at least in different catchments, and in these systems… and in these river systems… then I will speak about what is called discharge, input, what it transports.

J1:
The river you mean?

RD:
River, through here.

J1:
Before you go on I would like the Expert to stress, PT NMR is in spot… could you please… in that spot?

RD:
Yes.

J1:
Yes, you also explained there is Buyat river. Does this Buyat river also go through the location of PT NMR?

RD:
As I said, when this scoping was done, we need to do a historical study of [how] the area, was used.

J1:
Yes.

RD:
So right here, as I said, there is Mesel river syste…

J1:
Mesel River.

RD:
What has cut Mesel, which has become the Pit location… the others I don’t know in detail.

J1:
Please go on.

RD:
Go on please… From what I said… there is a slight background difference, but let’s match the scale… it’s scale… the discharge from land will enter through the river for this area, as well as for the area next to it. What happens next, this is a study by Evans and other friends from Newfoundland University, and this was one of the studies we presented together the other day. We can see here, the terms is chemical sediment, so the chemistry of the existing sediment… we wanna see whether the sediment is transported from here to here, into this system… what is its chemical composition. Next is, after entering this system… I consider this Buyat Bay system and this is Totok Bay system… and this is Totok river system in its mouth. We know for sure there is a dicharge, this is our estimate, maybe it shifts a little but we match it with the depth… and also some of our calculations show that we are able to detect the presence of tailings in the spots as the appear like this.

J1:
What are the indicators?

RD:
The indicator of tailings is this, among others light yellow and darkish yellow, arsenic and selenium or antimony, the green one and grey… that is among the indicators which we mentioned earlier from the terrestrial system entering through the river from land. This is what we found, among other things, from the study, maybe as follows…

J1:
Hold on Expert, I would like to look further at that sketch, about the difference, if I see, can you skip back…

RD:
Can you… skip back.

J1:
In Totok Bay there are no circles like those in Buyat Bay. Can you explain the results of your research, why is there a difference between the river inlet in Totok Bay and Buyat Bay?

RD:
OK, so maybe I have to repeat that this is a discharge from land, the system of which has been explained earlier…

J1:
Yes.

RD:
That green is Cu, copper and grey is chrom, we can see it like this.

J1:
Yes.

RD:
Actually, we know the geological composition there. The geology here is obvious that the arsenic is high, antomony is high, and so on, and we take samples in this area, we found… this is tailings, end of the pipe, and the yellow stuff we got was…

J1:
Arsenic?

RD:
This is a pie diagram which shows the percentages. Later, after this, I will show the chemical breakdown of each.

J1:
Alright.

RD:
Okay. This is an picture of tailings. And we went to the picture with a lot of yellow, which turns out to [unclear] until such a shallow depth, and some are present as far south as Kotabunan. The main heavy metal in the tailing, the small amounts we grouped with small amounts, the ones less than 15 ppm. We can see here, this is aresenic, exactly like in the pie diagram, and so on.

This is Sb or antimony, this is an indicator of tailing. Then, the small amounts, those less than 15 ppm, is a group of these metals. Then there is the most important question… this was one of the studies… this was one that we reviewed in the team peer review… that there were two studies which looked at the reactivity of the tailings when they are present in the marine environement, especialy in the sea. This is one which I consider quite advanced because it uses what is called sequence extraction. So we extract in several steps to see its chemical composition, which we then found… one of the things that Evans found… I’m only taking one example here, because the other is much more complicated… Arsenic is once again one thing that was found, and this was the fraction that was in its organic state, and in the laboratory test calculations it’s highly likely to be release, the one in light blue. 

And so on… is the weak acid which has a sample symbol, meaning that it will dissolve in weak acidic conditions, or at least later I will explain when we get into other components of the environment. The same applies here at the pipe’s end location, the tailing situation, its reactivity is like this, and this is the place where the pipe had once leaked. This is relatively shallow.

Proceed. Okay, from the beginning I have an understanding of the oceanographic interpretation which I understood that almost all seas in the world near the coast are always influenced by the effects of tides. Why so? Because there is a calculation that at least one of the harmonic components of the tidal waves is symbolized by M2 is around 12 hours… and if I multiply by the constant 1.56, multplied by seconds, because it is in hours, I would get at least around 66 thousand kilometers for the wave length. The wave would break of the wavelength is half that of the wavelength itself, it will break, or at least what I mean by tidal waves is when the sea is wide, it will be like this, and if it is divided by two, half that, at least we get 33 kilometers. There is no sea around here that is 33 kilometers deep.

I would like to show chemically, our friends and us have found that the tailings went around the leaked pipe. There are corals here, and what went in that direction, I have explained that this system is affected by water mass which moves in the southerly direction, it will therefore circulate like this. So it is here that it will circulate. I would like to prove that it is indeed true that tailings are distributed vertically. Physically, I am covinced presently that physically, from the existing analysis of media and we can prove this in the field, and later we will continue with further analysis. This is the tailing which we took in August.

J1:
What year was that, what year?

RD:
In 2004.

J1:
August 2004?

RD:
2004 around the pipe’s mouth. So I just wanna show that physically we can distinguish the color of tailings. The size, we already know for sure the information, 0.75 micrometers. It is fine free [flowing] material. Then when we wash it, we can see that the color of the water will look like this. Twice I did this vertical evaluation like this. We can try using a boat.

J1:
Hold on Expert. The tailing you obtained, like that one, you took it from the bottom?

RD:
This, this is what I am about to explain.

J1:
Yes.

RD:
Okay, there are two spots which we did. I did this with some friends of mine from Swiss, on 8 January 2005. [There were] reports from local people that touching the tailing line [sic] would cause itchiness, and he said that it was tailings. Meanwhile tailings can be physically distinguished by  the color. It is at least sometimes light brown, brown and reddish. Because we took samples from the bottom here, and we could do that easily. First I did that here. The fishing lines which have been dropped since 5 in the morning… we would take them out, and after we take them out, we would collect them, and rub the line from top to bottom, and from bottom to top, and then we would observe it collecting like this, physically. I have not done a chemical analysis. Physically I see that there are similarities between this and that, and this was done at another time in this place. I want to apologize because there’s an error of using a wrong paper as background. We don’t want to use hands, we use paper, and the paper we used is red. But it can be assumed that if you want to see the color physically, I only want to show this, at 20 [meters] depth we found this, this part right here, and we can match this with that. What we took from the bottom, 0, when our frienda took from the bottom pipe’s end, this is tailing. Then at 40 [meters] there is this, this part. I tried to see using a magnifying glass and some of our magnification equipment as well as this. 

J1:
This was obtained from the [fishing] line, yes?

RD:
Yes.

J1:
From the rope?

RD:
Yes.  Only from the line, [unclear] because this material is so fine, if it floats around it will stick there.

J1:
Correct.

RD:
Next. Okay, when I was in there I conducted an interview, I critiqued this data, I critiqued this data very much. This was monitoring data from… from PT NMR which has time series, periodic… then this one is, the red one, is at depth 2 meters from water surface… green is 50 meters… blue is specifically for point D which is 87 meters and so on for A, B, C, D. Let’s take this for example, I superimpose these three separate depths and I try to match the scale so it will not shift. But we can use the raw data from RKL/RPL and so on… It turns out this is the so called limit line, the limit for dissolved arsenic in our regulation is 12 micrograms per liter… and it turns out in the observations of this year, it is up here in the case of B, and for the case of A it’s like this. We can see here that this purple line is for the whole, eben if we take the average it will be above [the line]… followed by the green which is for medium depths of at least 50-ish meters. For site A and B, B is 50-ish also and 50… so we see that the green is higher than the red… of course we ain’t gonna compare with this one because the data for red is evaluated from here to here… so at the vvery least in this area… but one point that I critiqued was the one in my interpretation, including when… which was peer-reviewed. 

As for this one it means like this… so if we go deeper, turns out that the concentration of dissolved arsenic is higher, therefore it is hard for me to reject the notion that all along arsenic is released from the tailings or thepossibility that it originated from materials entering which is already dissolved and then rises up. But this is the most complete monitoring data, of course from RKL/RPL. If the study was done back then, at this point, this year, at this depth, it will say for sure that Buyat Bay is polluted, it will say for sure, because of such conditions.

But if they do it in this year, in the same depth but in this area, it will say [the bay] is not polluted. So what does this part on the surface mean? Buyat has been calculated by friends from DKP, among others, that the retention time of waters there is around 5 hours. If we do an oceanographic dynamics analysis of this system, a semi-closed or semi-open system such as this… is that it is much affected by the movements of tides and it affects more the waters on the surface, much dissolving happens there, exchanges, if we do sampling, put the sampling at depth 30, what could happen is if the tide is high, we may find it low. But the must important point which is [the subject] of my critique is that the deeper it goes the higher it gets, and for several instances it is already like this…

This is our evaluation of the fish there. There are some pictures which we [match against] our identification. I, what I can do for direct observation is at least when I began to be there, but not to only use survey by asking and looking in places where they still exist. These are fish by local names. I already prepared their scientific names, and so forth. There are several other types that don’t have pictures, so they’re not shown. But at least locally, the local community distinguishes [the fish] like this, for fisk of economic value which can be caught by fishermen in and around Buyat Bay.

Why am I going straight into fish? Because as it turns out, vertically, by distribution, chemically and physically we found conditions as what I have just explained. So what or possibly most affectd are all organisms that are immobile, such as algae, sea grass… but fish they are mobile, this is a bit… what I evaluate is the fishing conditions there. The number of fisk is minus coral fisk that are not caught by the people for food.

Next… this is, if we go to any village anywhere on the coast, they would speak about bottom feeders and ask “torang may pigi di Napo mana?” [to which Napo you peole are going?]. Napo is an area which has rocks, relatively elevated a little like this. This Napo before the dumping was called Napo Tanjung Buyat Dolong. And this one is Napo Kapok. This one is Napo Bobok. Then this one I don’t know what they call in in the language of Mongondow, but at least next to it. 

HK III:
No, I mean like this. Ask a question and then he will explain… if he goes on and lectures… we’d be… I mean… what is your question and then he will explain. Please ask questions, alright?

J1:
Alright, alright, thank you Your Honor. So based on the results of research explained earlier, the fish that used to be there… now [this is] a question to us [sic], when you did your research about the fish, were all the fish you just explained before I did… are [they] still in there? 

RD:
I am not going back to that slide, because here, this green and red.

J1:
Yes.

RD:
Green is fish that still exist until now. The red one are fish that have… some are… quote unquote… because it is possible that at that time we did not do this very thoroughly… quote unquote “disappeared”. Some have migrated or are rarely [found]. For this Napo, these are the types [of fish] and their names. For this particular Napo, this is the group that has been reduced or is rarely found… this part over here, this is [the group] that has been reduced, and so on…

J1:
So let me get this, what is a Napo?

RD:
Napo is a slightly elevated part of the sea [floor], where people catch fish.

J1:
Is it a marine term?

RD:
It’s a term of coastal people in North Sulawesi.

J1:
Oh is that so, the term, so...

RD:
A fishing site, if you will, [a place] at sea for fish.

J1:
A fishing place, yea, called Napo, yea, okay, I’ll use the local term then, yea…

RD:
Sure.

J1:
Yea okay then, a place where fishermen fish in the bay, what is it, what you said before… topor?

RD:
Yes, yes this one.

J1:
Yes, that one. Now, I ask you, what fish no longer exist, [based on] the results of your research? 

RD:
Alright… 

J1:
Which one, which one, I see it’s already on that sketch, yes? So, those are the fish that are no longer exist? 

RD:
Yes, I’m gonna go straight to migration, migration of fish. Is this the arrow in question? 

J1:
Yes. Ya.

RD:
This arrow, the explanation is right here, which also migrates to this group, at least from us following them whenever they go catch there. The ones that still exist are the group that used to be here… they are sikuda, sanggaro, singaro, and kabo.

J1:
In this case, the fish who used to be in Napo Tanjung Buyat Topor, they have migrated? 

RD:
Yes.

J1:
Migrated from…

RD:
This one.

J1:
That…

RD:
But not all of them, the others didn’t go there.

J1:
That was the result of your research, or was there catching [of fish] at that time to prove this? 

RD:
This is rather difficult to do in the field, for sure, because we did not tag the fish, we did not do tagging. But the easiest is we get the local fishermen, at least in the village [we ask] fishermen who use fishing line, who fish here and what fish they get…

J1:
O, I see, that’s what I meant…

RD:
I got the list, then let us go to this location. It is in… at least in the last three years, [fish] that were caught were that, but it is not impossible that other [fish] were caught… but the red one here is more on the bottom, this kabo is a goropa [unclear].

J1:
O, I see   

RD:
It moves. Here we would have blue later on. 

J1:
So, a migration has occurred to those fish.

RD:
What is most intersting in my opinion about [this] migration is this one. This is a migration of one type [of fish] that used to be caught here and later on can still be caught although it is rare that we get it, called Yellow Tail Malalugis. This fish is caught on the bottom. Like that. But lately, especially when people say that during the fasting month [Ramadhan], for instance, there is Marlin or sailfish, entering… entering this area, around here. But there are types of fish here that go in and out here. This is important for sampling, all this time, is what type of fish to sample to see, for instance, the biochemical condition, be it metals, or whatever…

J1:
Alright Expert, you have explained that what happened… my conclusion then, having heard your questions, that a migration of fish had occurred, where they used to be… have moved. I wanna ask the Expert, based on the results of [your] research, did you also then do a research as to the causes of them migrating… what had caused the fish to no longer be in their original place, migrating from the original place to a new place.

RD:
Okay. I think I have explained this as I recall, if I’m not mistaken in the BAP. Here, at least, if we found Napo in the sea, we put fishing lines at sea. The indication is if the fishing line hooks. Now if we try it here, it hooks or no. I think we can try it here. Turns out this place is closed off. For this small example, not all bottom-feeding fish, there are also bottom-feeders that can [unclear] quite long, but most of them stay in specific places. If disturbed here, the fish that can still move will find a place where it can live, that is close by, if not it will be eaten [by predators]. But the ones in trouble are those who cannot run or are really small, or still eggs or what have you…

J1:
Yes, what I mean by my question is like this… it was explained that there was migration, and it was added also that because it is too far, it can die there. So now my question was, what research results caused the fish to migrate from the original place to another place? Such as, for example, fish that used to be in Tanjung Buyat Topor turned out not to be there according to earlier explanations. [Based on] your research results… what could possibly cause this?

RD:
Okay, so in my earlier explanations I began with, actually, the environmental quality there. There is a vertical distribution of material that physically, it is hard for me to reject that it is not [caused by] tailings. Then chemically there was data such as [what was shown] earlier. If Napo, let’s say that Napo in this part is more shallow, therefore this line is around 60, which means that around here… so that our data about dissolved arsenic at 60 is already as such. Fish are very sensitive, especially pellagic fish on the surface, they have a streamline, if they detect anything they will avoid that. But the trouble is if the fish… this is the place they live or their habitat.

J1:
Therefore, the conclusion… earlier you have also explained that, as it turns out, the lines you have put down also found tailings according to… so now my question is, was this migration of fish caused by tailings that you found then?

RD:
Ok, I can’t answer directly whether it is tailings or not, because I didn’t see for myself… oh this is because of tailings… 

J1:
Results of studies… 

RD:
At least in a way, I can interpret that it is avoiding a changing environment. 

J1:
Avoiding a changing environment.

RD:
Avoiding a changing environment. So this is a strategy to get out of there, those that can avoid once again… those who cannot, they practically disappear.

J1:
You also explained that tailings were found.

RD:
Yes, yes.

J1:
In your opinion as an Expert, the fact that tailings were found that contain arsenic, can this be the cause for the changing environment there? 

RD:     
Maybe I… if interpreting that way… in my opinion… if it is dissolved…

J1:
Dissolved?

RD:
If it is dissolved, especially arsenic…

 [Recording stops]

RD:
Other villages, but we have a good data that arsenic, it can be absorbed. Arsenic, if it is dissolved, it can kill right away if the concentration is high.

J1:
Yes.

RD:
If it sticks to mucous membrane and what have you, it can be caught [absorbed?]. The problem here is that arsenic in particular, in laboratory tests that we do, it can be broken down in what is called weak acid, if it is consumed by fish, at a digestive pH it is very much possible that it will be dissolved in there. After that, it will experience problems relating to protein which I will explain after this in fish.

J1:
Alright, therefore I’m asking, concretely does this mean that what you explained earlier… does this mean the environment has been disturbed or no?

RD:
If we talk about migration, we can be certainly [caused by] changes to the environmental, but if [talking about] population, could be other factors… but migration that I explained…

Sepanjang yang kita cerita adalah migrasi itu bisa diyakinkan perubahan pada lingkungan tapi kalau populasi bisa saja ada faktor-faktor lain tapi migrasi yang saya ceritakan.

J1:
Migration is caused by the disturbance to the changing environment?

RD:
Yes.

HK III:
So the system is, pose a question so he can explain… pose a question.

J1:
Yes, so you have explained about the fact that there were fish who are no longer in their original place… who were in their original place but ultimately not there, and you also said earlier that it happened because there is an environmental change for the fish. So now what I wanna know is did you ever do a physical research as to the fish because of the environmental change?

PS:
Your Honor, the question has now gotten into the physical change of the fish. This Expert is not a physical fish expert, so could the questions… I think let’s not… I know this expert will tell anything, but here we have to stay focused, I think.

HK III:
According to his expertise, yes?

PS:
According to the Expert’s expertise, yes.

HK III:
Because the Expert Witness earlier…

J1:
I think he is also an expert in that field, because here he is also a lecturer at the fisheries faculty. I think this is still related to this Expert, Sir.

HK III:
No, I mean like this, alright… if he is a fish expert, we ask him about fish. If he is an expert in… what was it again?

LMPP:
Mangroves.

HK III:
Mangroves yes, about mangroves. Unless he is an expert in the whole discipline, then it’s alright. So now what [you] want to ask now… that is why from the beginning I asked what is actually your field of expertise, what is it that you really engage in, so we can focus there. Because we hear [you are] an expert in this field… I mean it’s not so… 

RD:
May I, Sir, respond?

J1:
That is why Sir, maybe because he was also received [lessons about fish] we ask him about the physical of the fish he caught, and he also studied about this matter.

HK III:
Yeah, so if [it is] about fish, yes, then let’s ask about fish then.

J1:
Yes, that is why Sir.

HK III:
So now just about fish, that’s enough. 

J1:
Yes, I’ll ask about fish. 

RD:
May I proceed?

HK III:
So not about tailings, right? 

RD:
Yes yes, I’m not going too far into it. This is an observation near the bay. If you go there people would definitely talk about this one species, this is [what they] call tandipang. For more than 2 years since end of 2002 we tried to look for this one fish, and it turns out that this is one of… the only fish that we caught. I’m not guaranteeing that other fish can be caught later on, but at least for so many that were caught… I wanted to find out what was true or not, and this was one. Then this one, in 1998 many fish died in that area. This was one fish that the fishermen brought to me. [You] may question this later, [but] he found this fish here. The first thing I asked [myself], this fish didn’t come from near the coast, very close by. It must have come from farther out at least if it wants to be here, and there were those napos where we they can be caught. This fish wasn’t caught dead, but a bit dizzy. If this fish was bombed, we can detect it easily. If we hold it by the tail the fish would surely fall like this, and if we move it around like this, there will be a rattling sound, and so on. If there are [fishing] activitie using potassium cyanide here, not just one fish would die. My question was them, if I don’t find the fisk skeleton rattling, then the fish must have been alive but poisoned.

J1:
So, some fish died? 

RD:
Yes, this is one.

J1:
Beside dead fish was there anything else found? 

RD:
This… this is what I have long observed and what has become a controversy in science these days.

J1:
Yes.

RD:
We have conducted many observations regarding fishing resources in North Sulawesi, including the northern islands, all the way to Gorontalo. There are two instances for fish. We can find fish with lumps elsewhere with such conditions. First is wounded fish, then it is infected and there is puss inside. The second possibility is if [the fish] is attacked by parasites. But until the last study, among others by friends from DKP, have not found those 2 reasons, and one of the things that usually happens with the two natural [causes] for lumps, the tissue around [the lump] will also be damaged. Here, [the tissue] was not damaged, but another important occurence, and I still need to evaluate several fish, among others the red-tailed mellalurgis [?], before it is cooked, right after being caught, it looks like it was exposed to acid, brushed with lemon and the meat turns white. I don’t know yet why but it was found that…

J1:
What kind of fish was it? 

RD:
If we go back, it is this species, red-tailed mellalurgis.

J1:
Red-tailed Mellalurgis. At that time, was there research about those lumps, what caused  them, in case cannot…? 

RD:
So much research, nothing was found. Some wanted to find that this black liquid inside contained metals.

J1:
Yes.

RD:
Turns out not as high as imagined.

J1:
No, so, there was no metal in those lumps?

RD:
Nothing. Myself, I tried to delve into toxicology because once again earlier my expertise was discussed. I need to do what is called a comprehensive analysis when [I] had to do a dynamics study. The study of change here relates to the toxicology [of] marine animal[s]. One of the possibilities, this last one I discussed with one of the researches who had a chance to come here from the US, his name is Grossier, I can give the address later. He was researching what were the effects of metals in the appearance of such lumps.

J1:
Those lumps, but it didn’t go as far as research then… oh there was already a statement that no metals were found, yes?

RD:
There was, but in the amount equal to other [fish] that didn’t have lumps, which means it didn’t…

J1:
Alright, alright.

RD:
As such.

J1:
Maybe for fish… you also did research around the sea?

RD:
Yes.

J1:
There were other things, such as research that was done in the sea, besides fish also, right?

RD:
Yes, when the environment changes this first ones affected are every organisms, if we talk about living [organisms], are those that stay there. If bottom-feeding fish, then those living in the said napos. As for others, if other animals, then corals. 

J1:
Corals?

RD:
Then seagrass can too.

J1:
Seagrass?

RD:
What we call seagrass or sea ”alang-alang” can too, and I did that.

J1:
Did research?

RD:
[I] did.

J1:
Corals, sea alang-alang and seagrass?

RD:
Yes, at least I compiled. Some I did myself, some I compiled, but some I did myself.

J1:
What were the results regarding corals?

RD:
May [I] show the part about corals. 

J1:
Corals?

HK III:
The Expert’s skills also include corals?

J1:
That...

HK III:
No I mean… it’s like this… you are also an expert in corals, if your are fish expert then be fish expert… what’s going on here?

J1:
This has to do with… the Expert saud that hed id research about the system.

HK III:
Do you have the expertise to study corals?

RD:
About corals…

HK III:
No, do you have the expertise to study corals, I’m asking?

RD:
Fisheries people must know, Sir.

HK III:
Yes, [you] have coral expertise?

RD:
We definitely know.

HK III:
Go on.

RD:
I may with [unclear]

HK III:
No, if you do have the expertise to study corals I will allow you.

RD:
I just want to show not corals internally, but relating to the physical change.

J1:
The physical.

RD:
Only physical changes.

HK III:
Are you sure?

RD:
OK, to observe the physical change in corals, we would definitely come across several important factors. The most common coral damage in developing countries is [from] fish bombing. If corals are bombed, we would find facts such as these. If it is a massive coral, such as one ”rock” colony, so one ”rock” of coral is a colony, the coral animals are the ones living in those polyps.

J1:
Hold on Expert, I would like the Expert to explain first, so that we know what physical [condition] can be found there, what sort of physical conditions of corals found there, and then…

RD:
Okay, the...

J1:
So there won’t be a misunderstanding, as if the Witness is saying something that others may think as…

RD:
One thing why this point is so important, in the beginning the cehmistry of the sediment has been shown, so we see this. This is data taken, we have the documents, by our friends in 2002 around this location. Tihs can be checked, this is a reef ball, this is the part with sediments and we can see that corals are not like this.

J1:
These are the facts there, yes?

RD:
Yes, in 2002, this was the one went with Bernard Garnier on 8 January, this is what we saw.

J1:
From your observations, were the corals damaged?

RD:
Like this one, it is clear that sediment has covered it. This is one example of an occurence in the Phillipines, when a coral is covered by sediment like this. Now this one is from bombs, it will look like this, as I have showed earlier.

J1:
What I mean Sir… my questions was, this is a damaged coral, my question is, can these corals be damaged possibly by other causes, for instance by bombs?

RD:
If this is bombed, for this part that is cut off, if a bomb hits the branches of corals, such as aqua fora, it will be chattered, it will turn into small pieces if it explodes on the aqua fora, whether a small colony or large. But if it hits a massive coral, such as a rock, it will be broken. Here I did not see that it is broken, but that it is covered by sediment which we have chemically…

J1:
Oh, so this is covered by sediment, yes?

RD:
Here it is.

J1:
The one below?

RD:
This one as well.

J1:
That too, yeah?

RD:
As for this one, this one we need to see if it is a separate part or no. We have to see that this part, but this…

J1:
Clearly, because… 

RD:
Ini bisa kita lihat latar belakangnya.

J1:
Your research found that those corals were indeed physically damaged?

RD:
Physicly, yes.

J1:
You have explained that there were some corals [damaged] by bombs, this one by sediments, some by bombs. Are there any other causes maybe? What are the other possibilities for these corals being damaged?

RD:
This one is very much possible.

J1:
This is a natural change because of increased water temperature. Corals need clear water conditions, high enough salinity. That is why, it is not that it can’t live if there is fresh water, but at least it will experience problems, and this is one conditions when the water becomes hot. This is called co…

J1:
Why is that considered damaged?

RD:
Yes.

J1:
The coral is damaged?

RD:
This is coral bleaching, the coral is dead, if it is white like this it is dead.

J1:
The one above, it is damaged by bombs?

RD:
This one bombs, it was hit here, it split and became a rock coral.

J1:
It is destroyed, yes?

RD:
Yes.

J1:
Destroyed.

RD:
But naturally for others, we will find this. It is quite common among people who study coastal [regions] that if we find this animal, it is a tester [unclear] it is one that will eat here and leave traces like these. It is also called a coral-eating animal and we can find it.

J1:
So not intact like the one before, because if there is sediment the coral would still be intact, but becuase this one is destroyed as you have explained.

RD:
Yes, because the process of it dying will cover the polyps.

J1:
It is not destroyed and does not look like it was caused by the tester [?] you mentined, and also not due to coral bleaching?

RD:
For the point I showed… as for others, I think we have done a review for corals there and I also conducted an observation in that peninsula, Ratatotok Peninsula. There were also some bombing activities that once took place, and we can distinguish those.

J1:
So this is part of marine life. You also said that you did a physical research on seagrass, yes?

RD:
Seagrass.

J1:
Seagrass?

RD:
Yes, sea alang-alang.

J1:
Sea alang-alang, they are part of the sea. Can such plants still be found there?

RD:
I did a morphology evaluation and once I did not go into this morphology because we would like to see the response on growth, whether it grows or shrinks. For sea alang-alang we can look at it from its length or its width, but as far as length goes we cannot be consistent because it tends to break at the end.

J1:
Hmmm.

RD:
So at least, as far as my lates data goes, this is what was found. Here are four types that are still found, and here it is Tanjung Totondokon over here, and then this can be called Tanjung Buyat. There is a small strait cutting off here, called small straat by the locals, and here broken off is interrupted island. These are four species that we [unclear], acroides, semorosia, celluta and rotondata as well as cerimodium. What we do is analyze it morphologically, that is, we take the most consistent part. We take the middle here, middle part of the leaf, we take three parts to be measured using a 0.01mm caliper. We measure it, then we take the average, that is the actual width of each leaf, and such was the data obtained. For Buyat, what needs to be noted is that for [unclear] it is relatively smaller. Bigger than [the one in] Totondokan here, but smaller than others, and I use northern coasts as a control. For simodosea, we can look at it like this, it is almost close to the smal straat over here, but smaller than the one in Totondokan and Tiwoho. Then for Tiwoho we did not do it for this type , and so on. This is what we should note, so there was such response.

J1:
So now, the results of your research about the situation there, in particular the living [organisms] in Buyat Bay, which you explained that its system is different than that of Totok Bay, and you focused more on Buyat Bay, your conclusions from that research, is the sea… eh… has the sea environment in Buyat Bay been damaged or no?

RD:
If I look at several indicators that are present, first physically, physically… so we can see, and of course if we look at a condition in one place we ought to have what’s called baseline data, baseline data which we must compare, at least the most likely [data] to use is AMDAL data… well there is. AMDAL data, for instance, say this, the natural sediments that was there before… 

J1:
Yes.

RD:
It is dominated by, for instance, calcium carbonate, CaCO3, calcium carbonate, sorry and 12-16% organic. But when it was covered by other, finer sediments, especially those containing metals that have been tested in labs… at least in the labs, it turns out, it was quite reactive in several parameters, and especially for arsenic. Including having been proved long-term observations said earlier, turn out that the deeper it goes, the higher it is. Therefore it is highly likely that it became a factor that had degraded the water quality there, and has disturbed this system.

J1:
This system, yes, so your confirmation, in your opinion, the research results, in your opinion, with such facts, you have said that there has been a degradation of quality. Is that also an environmental damage?

RD:
If we refer to points [discussed] earlier, such as on corals, I’d have to say yes.

J1:
Yes, will be continued by our colleagues.

J4:
Thank you Expert. Earlier the Expert explained about fish migration, yes? Those fish in Buyat Bay, where do they actually migrate? To Maluku Sea or Ratatotok Bay?

RD:
If we talk about pelagic fish, it is very much possible that it swims farther or in a wider area, here, for instance, we have this. So why do I put a limit to this system? Because if we… it is possible that fishermen gather here to find fish and then around 5-6 o’clock already move there, and then some return. Those who paddle may go here, those who have a motor may do that. We can see from when they are here what sort of fish that are being caught. And by  the looks of it this is fish that can move far, and if it goes to Maluku Sea it can go back in. But here one thing that is important, is the picture that I made that this type of fish, the one whose pictures were shown earlier, it only swims as I have shown. What is most significant is when villagers say kapure, that is actually a small pombong and when it grows up it will be here, and that fish usually moves in this direction and that. It may get out there, but it may alsi come here, so there is a limit for several species, especially thye pelagic ones, they can do this. As for marlins, they can swim very far.

J4:
Thank You.

J2:
Alright, we would like to continue with our questions Your Honor. We would first of all ask the Expert about general matters, yes? Expert, you stated earlier that you did research there, including about the dynamics and the system.

RD:
System dynamics.

J2:
Yes, system dynamics. Before going there, is the relatoins of marine life, that is the relation between organisms with the marine environment they live in, what is the relation? Do the lives of living organisms depend heavily on the environment or the media in which they live?

RD:
About that, it is almost certain that it is determined by the conditions.

J2:
Definitely determined by the conditions?

RD:
Yes.

J2:
Alright. The Expert explained earlier that there are indications that migration had occured, and if it was not migration then there’s a possibility of disappearance. There is a possibility that some types of fish may even have become extinct, and also the fact that corals were covered because there is sediment… eh… by sediment. In the environment where those fish live, as well as where the corals grow, can it be that… eh… without a substance that you mentioned, including the corals where you observed sediments, can those sediments inhibit the growth of corals there? 

RD:
As far as sediments go, so long as they do not cover the parts that are essential for the corals’ lives, for corals its the polyps, they can [live]. But if it is picked up, or it goes on to cover the parts called polyps… so when we speak about corals, actually in one rock there is so many animals, and that is a colony… so if it covers those it will usually die off.

J2:
What were your observations there? Being covered by sediments, do these corals die or do they still live?

RD:
What is most interesting actually is a study which later was never done… there was just one study to determine the effects of metal contamination on corals. There was a study, although they did not find a significant connection between corals and metals in corals. If such is the case, it is possible that corals did not die. If we find corals covered by sediment, but we can see the recently covered corals, or corals that have been repeatedly covered on a continuous basis, yes  they will die, the polyps are covered, they can’t breathe, they enter into a symbiosis with a type of algae called susantella.

J2:
Well then, Expert we also want your explanation about the interaction, interactions of those living in Buyat Bay with the ecosystem there, as well as the waters in Buyat Bay. What is the interaction between the community, or the community you did your study on within this system dynamics?

RD:
Yes

J2:
Yes, what is… how does the community interact with the ecosystem of Buyat Bay?

RD:
So the difference between coastal waters and marine waters is that when we go on and study the system dynamics, is that if they are on land they are bound to the terrestrial system and to the activities on land. Coastal communities are connected to the nearby sea in relation to catching [of fish]. There is a natural factor which determines, among others, on the south coast such as this one we mentioned earlier, during the south season, if they use small paddle canoes such as londe for instance, it will be difficult for t hem to get out [to sea]. So they would not be active [at sea], but even kids swim here. And then here, there used to be one rather big activity, among others, that these waters are famous for being rich with white fish. White fish, if they come close to the sea, unless they use lanterns, collected and brought to land, then people would come down to sea in circles and several other types of fish, such as fish fry, there is a tool called sere, a rather short one, people do come down to sea and trap the fish fry. So they are very close to the sea, and some people, it’s true that some coastal people do not swim in the sea, or that swimming in the sea is part of their lives. 

J2:
So the interaction of the communities living near Buyat Beach to the marine ecosystem of Buyat Bay is very close, yes?

RD:
Very close.

J2:
Very close. Then also about what you explained about… we’ll repeat again… migration and the possibility of the disappearance or extinction or that some fish are no longer found, or types of corals or corals that are covered by sediment.

 [Recording stops]

RD:
Nothing, that is why we look at what applies over there, which is why later a study is done about village history here. Kampung Buyat began from the right bank of the river, in limited numbers Buyat people came there and others. Then [the population] increased and they moved over here, and most of them are fishermen, and many of them do not own land, but some of them have other work. So the designation seen from which aspect, if there is space planning we can see right there, but if no such plans exists, then I can say that in its actual context it has entered into management planning of this system, how we manage it and so forth. This is what’s applicable there.

J1:
Yes, so based on the observations that you conducted, has there been an ecosystem change in Buyat Bay itself?

RD:
As far as changes, I think we have explained this earlier on a number of components that I could do. At least about the studies which I have done. As far as those relating to land designation is, from what I saw, if we go there before people moved, we would see that many fishing equipment were no longer used. If we go into the village, we can see piles of nets in houses, and we can ask why these nets are no longer used, especially gill nets, and then other nets for other fish, that has to do with their catch. So it has to do with the designation [of land], and the changes that occured, eventhough we are fishermen or we catch fish, if we cannot do the activities because there is a problem with our catch, for instance, then the consideration becomes an economical consideration.

J2:
Thank you. Will be continued by our colleague.

J4:
Thank you. Expert, there is one question from us, which is, can an extinction of plasmanufta, in this case all forms of life, due to the exposure of the ecosystem to hazardous compounds, in this case tailing.

RD:
Actually, we studied what is called metal toxicity in the environment. So it’s about metal poisoning in the environment. There are two concepts which requires us to be very careful, first is that metals are very reactive towards biological systems. The second, if metals enter a biological system, they do not exit easily. That may have been explained already, about biotransformation and so forth, this is the biggest issue. The effects of metals in the context of how a system changes, that can happen if, the most common is we are poisoned by metals in certain concentrations, something called an acute effect may take place. Acute effect is when poison enters and we cannot hold it, or our body can’t, we will then be poisoned according to the dosage. There is a test on organisms called LC50 for 96 hours. How we do this test, but earlier it doesn’t get out easily from a biological system, is that it has to do with the chronic effects of it that happens slowly, becuase metals, biochemically, are called protein precipitation. It has to do with this. So if Selenium in Buyat is high and it gets in continually, there would be a cancelling effect between the two. If one is dangerous and the other can reduce [the danger], it happens for instance between Mercury and Selenium. But the issue is when one compound enters and this one doesn’t, that is why for such cases of poisoning, protein input which can… then metals are bound here for organisms.

J1:
Maybe enough from us, yes?

HK III:
We’d allow the First Defense Counsel.

LMPP:
Thank you Your Honor. Expert, you may kindly sit there. I would begin my questions to the Expert according to the oath you pronounced at this trial, that you will provide opinions based on your best knowledge. So your best knowledge has to do with your expertise. So I want to ask you, you graduated as an agricultural engineer?

RD:
Fisheries.

LMPP:
Fisheries, year?

RD:
End of 1989.

LMPP:
1989. You wrote a scientific work in order to obtain [a degree] or finish your studies?

RD:
Thesis?

LMPP:
Yes.

RD:
Yes.

PS:
Can you use the microphone please.

LMPP:
Maybe you should look at the Judge’s Panel, not at me.

RD:
Oh, alright.

LMPP:
You wrote what in your scientific paper?

RD:
For S1, it was the distribution of Nitrogen and Phosporus in Kupang waters, and if I’m not mistaken, the salinity as well.

LMPP:
”If I’m not mistaken.” Why do you say ”if I’m not mistaken,” while it’s your own writing we’re talking about?

RD:
Ah that was so long ago, but what I did I remember it precisely about Nitrogen and Phosporus, becuase that was what I enrolled in.

LMPP:
So it means that from what you wrote, there are things that you do not recall because it was long time ago, yes?

RD:
Oh yes, could be.

LMPP:
And what year was that you said?

RD:
1989.

LMPP:
Alright. Then you [did] S2, what year was that?

RD:
That was 2002 until, eh sorry 1994, eh 1992-1994, December.

LMPP:
1992-1994, you also wrote a scientific work relating to…

RD:
Relating to finishing the study?

LMPP:
Correct.

RD:
Yes.

LMPP:
What did you write?

RD:
It was the release of Nitrogen and Phosporus from mangrove ecosystem.

LMPP:
So almost similar to your S1, yes?

RD:
The S1 [paper] was on coastal waters. 

LMPP:
And this one was mangroves?

RD:
For the second one, I applied it to a system.

LMPP:
System?

RD:
Yes.

LMPP:
You said mangroves.

RD:
As a system.

LMPP:
So mangroves as a system?

RD:
Yes.

LMPP:
Ok then you [studied] Saudara S3 and you finished?

RD:
Yes.

LMPP:
You got your PhD?

RD:
Yes.

LMPP:
What year was that?

RD:
In Australia the system used to complete at… eh… we submit and we will be examined, then after than it will depend on how fast they examine or not, because we are being analyzed, evaluated by outside parties, not from the university. If I’m not mistaken, several months later I received a response there. I used categories of minor correction, major correction, fail and so on, and I received the part that has been completed by the advisor and the last one was signed around 2004, what month…

LMPP:
What was signed?

RD:
The paper.

LMPP:
The disertation?

RD:
Yes, the disertation.

LMPP:
Signed by?

RD:
Stamped by the university.

LMPP:
You said minor correction?

RD:
Yes.

LMPP:
Minor correction is done bye the advisor?

RD:
Yes that can happen.

LMPP:
So your work is corrected by the advisor, not by yourself?

RD:
Depends on the correction, so that’s true.

LMPP:
So it means that your work was corrected by someone else?

RD:
Oh that could happen, if it’s, if it’s just the language.

LMPP:
Well then, my question was, yes or no?

RD:
Depends on what you mean.

LMPP:
No, no.

RD:
Minor corrections are corrections that...

LMPP:
No, no.

RD:
And that usually depends on the advisor.

LMPP:
What we’re talking about, that I am asking about the correctoins on you disertation, those were minor corrections, right? The person who did the corrections on your disertation, the minor corrections, right?

RD:
Yes.

LMPP:
The person who corrected was your advisor, not you yourself?

RD:
Yes, some of it could be [done by] the guiding conselor and could be me, and what he usually asked me is whether this is acceptable or not, so minor corrections comes from the person examining, this is the part to be changed.

LMPP:
So witness, what I’m asking, you should answer, so answer what I’m asking.

RD:
Yes, the problem is I don’t understand which minor correction.

LMPP:
Alright, let me repeat.

RD:
Okay.

LMPP:
Well, from what you explained, actually it is not that important, but because you answered too much, it’s not clear now.

RD:
Okay.

LMPP:
So my question is, have you completed your S3?

RD:
I have.

LMPP:
Butt hen you explained that there are certain qualifications, there are minor corrections and so on, and yours had minor corrections, but was completed by your guiding conselor, so the corrections was done by your advisor.

RD:
Yes.

LMPP:
So in you PhD case, the corrections were done by you yourself or by your guiding conselor?

RD:
So usually it’s the advisor, so that is why I wasn’t explaining too much but what sort of correction, if it is in the language of course I will mostly leave it up to him, but if it is in the substance then we will discuss that together.

LMPP:
So the corrections on your disertation was on what aspect?

RD:
My corrections, it happened that I had two examiners. One was, if I’m not mistaken, from Malaysia. Because we are not allowed to know who our examiners are, although it’s possible…

LMPP:
Not the examiner, my question was the correction, the substance.

RD:
Yes, I’m getting there. The examiner A corrected a certain part and so on, one of the examiners was from, if I’m correct, South Australia. He didn’t make much corrections, he actually gave me some input, if this is to be used the go ahead and do so, but if not, I’ll leave it up to you. There were some that we received, especially in some parts of his explanation, if I;m not mistaken in chapter IV regarding community structure.

LMPP:
So the substance, yes?

RD:
For that one, he gave feedback because I developed a model which was never used by… eh… never applied for this system.

LMPP:
So the correction was on substance, which means on the material, right?

RD:
To think of it, I think so, quite a bit of substance and we did consider it, we ultimately considered it.  

LMPP:
Yeah, just short answers ok, no need to be lengthy.

RD:
Yes, yes.

LMPP:
Yes substance, but has your diploma been signed, the one you said in August 2004 if I’m not mistaken?

RD:
June, if I’m not mistaken.

LMPP:
June, alright. What did you write in your disertation?

RD:
If we translate it, it’s how a mangrove community dies back… so this dying back is a phenomenon where a mangrove community as a coastal ecosystem dies because it’s old.

LMPP:
Yes.

RD:
And this phenomenon does not occur everywhere, except for one case in Hawaii. For our region, the reason this became the subject of my study, it is very possible that regions near the equator, especially like those in our waters, are free from wave action of the actions of strong storms. This is what can make this coastal system grow old, and I evaluated it from various aspects.

LMPP:
My question is actually short, your expertise is in what field, but you… ee… so if we speak of your expertise, what is it?

RD:
Yes I think it has been repeated here many times… in S2 actually I dealt more with dynamic system, meaning… maybe better if I illustrate it?

LMPP:
No, no, if you would like to explain later you may, that’s your right, but I am the one asking questions, I need your answers. So maybe if [you] can be more concise on this.

RD:
Okay.

LMPP:
Usually experts have an association, right?

RD:
Yes, exactly.

LMPP:
You are a member of what expert association?

RD:
As for the do [unclear] I am a member of a group of people calling themselves a mangrove action project.

LMPP:
But that’s a project, my question was… it’s a project your talking about, right?

RD:
Yes, it’s an association.

LMPP:
No.

RD:
Please.

LMPP:
Association?

RD:
Yes, it’s called a project.

LMPP:
Oh yes yes.

RD:
Gosh.

LMPP:
So you are a part of a Mangrove Project Association?

RD:
Okay.

LMPP:
That’s world [level]?

RD:
Next, can I add some more?

LMPP:
Hold on, I will continue later… that was world?

RD:
Yes.

LMPP:
Now, is this association recognized and registered in the scientific community?

RD:
I think this is a group of people in association… I’ll give an example here, the last thin I… er… we developed here was what’s called cost effective coastal rehabilitation project, how we rehabilitate a coastal zone in a cost effective manner. The person who invented this method in the world was Robin Lewis, and he is a university person and a researcher, you may…

LMPP:
What did he invent?

RD:
He invented what’s called the Five Steps for the said rehabilitation…

LMPP:
So it’s quite mixed up yeah…

RD:
Coastal.

LMPP:
Yes, so it’s quite mixed up right? I asked you about an association [you answered] an inventor of something… it’s so not…

RD:
No… the question was…

LMPP:
No, no, my question… you are an Expert, right? You were sworn as an Expert, because in this court we need to know if you are for real. No person is an Expert in everything, right?

RD:
Yes, of course.

LMPP:
Of course no one is [an expert] in all fields?

RD:
Yes.

LMPP:
You agree with  that, right?

RD:
Of course.

LMPP:
So my question was, that mangrove project association you said earlier… I’m saying an association, is there really an association, as in an experts’ association?

RD:
Yes, yes correct.

LMPP:
Where is it registered, where is the address, what is the organizational structure, how many members do they have?

RD:
Well, if you want the address, the chairman’s name is Alfredo Cuarto, and he is at the central office in the UN.
LMPP:
Yes.

RD:
You may check that, and I think we can. Technology these days is so easy, you can check for yourself, this mangrove project, who are they.

LMPP:
Ok so you… so it’s international?

RD:
That was one.

LMPP:
So this mangrove project is your expertise. But nationally?

RD:
Nationally… maybe I will explain, if I may go to a part?

LMPP:
No, my question is only to check what association.

RD:
Yes.

LMPP:
Part of what association?

RD:
Yes.

LMPP:
So for instance…

RD:
Okay.

LMPP:
An expert surely has an association?

RD:
Yes true.

LMPP:
And that is essentially what science is, associations. So you are a part of what association?

RD:
So lately I get together a lot with friends such as in the Coastal and Marine Network. We do development of coastal management. Then lately we, on a national level, there is a development called community coastal, community based coastal management which has a link to Southeast Asia, especially the northern part.

LMPP:
What is the name, in Bahasa Indonesia, the association that you just mentioned, and what is the abbreviation?

RD:
Yeah, here it is CRM. So it is a group that develops CBCRM and its center is in the Phillipines.

LMPP:
Wow, my question was national, why run all the way to Phillipines?

RD:
Yeah, so nationally we’re in that Network, the Network is one part of that.

LMPP:
Not that. What you said is internation, I’m [asking] national.

RD:
Yes.

LMPP:
But I don’t get this yet, the association where you are a member as an expert, is it different?

RD:
Yes.

J1:
You Honor...

LMPP:
So expertise and network.

J1:
Honorable Judges, maybe we have gone too far. An expert, by rule, can be seen from the experience, education, work history. So if it has gone this far…

HK III:
No, it’s this… if it’s knowledge, then it could be… but expertise is another thing.

J1:
Yeah, someone can be called an expert…

HK III:
That is why I asked before, is [he] a fish expert, mangrove expert… but then he said he covered everything, mangrove expert, fish expert, then coral expert too, right? 

PS:
Yeah, hahaha.

HK III:
Corals…

J1:
He did not do…

HK III:
So actually…

J1:
He.. yeah… he did not also study corals in detail, and he did not say that…

HK III:
He was explaining… no I mean… it was said that he is an expert, right? You were asked whether you are indeed an expert, and I allowed the questions. That’s what I said, right? Yes, an expert, he said, that’s why I allowed [the questioning] to proceed, right?

J1:
Yeah, according to the [expertise] Sir.

HK III:
Yes, that is why.

J1:
But not specific on corals, he said he would only explain about the physical [condition] of corals, he was looking into how…

HK III:
Yeah, that is what I meant indeed… I mean how is it… I asked his Expertise, that’s why I said if [he is] an expert, moreover a super specialist… there are super specialists, an S3 is a super specialist, right? So, what is his specialization? But if he has general knowledge, fisheries he knows, mangrove he knows, corals he knows, I said go on, right? I think I did say it like that, yes? 

PS:
Yes you did.

J1:
Yes true Sir, but, that is why he said, the Expert said that he was not a coral expert, he only looked at the physical appearance of corals back then.

HK III:
Yes, but we heard that he was an Expert, not one who just looks at the physical of corals. We asked him [corals] as his expertise?

LMPP:
Yes.

HK III:
Or did we not ask him about his expertise, but about the physical of corals?

J1:
Expertise, but what I mean Sir, about all this it has gone to associations and all that stuff, whether registered and all that, that has gone too far Sir.

HK III:
Actually, hold on, I know where the Defense Counsel is going here. Is this person really an expert or no, I think that’s the Defense Counsel’s right. Yes, right? Is this person really an expert or no? If asked for his PhD, then show the diploma, for instance. I mean, it is their right too to examine whether he is really an expert or not an expert, right? If [you] don’t want to allow testing, then please, let’s not allow…

LMPP:
Alright, Honorable Presiding Judge and Honorable Prosecutor, in the beginning it was explained that he is an expert, and in this court we are to hear his opinion. So surely we are allowed to ask about his expertise, in what field, and regarding my last question, what association is he a part of. I think the Prosecutor knows that in the field of Law there are also associations, such as for criminal law there is a Criminal Law Association, there is the Financial Markets [Law Association], there is the Intelectual Property Rights [Association]. So if has an expertise he will be in an association, because it is essential in science, Prosecutor. So profession and association is to see how convincing or not his opinion is, right? We look at what association he is a part of, right?

J1:
But also maybe, if [one] is not registered in an organisation, for instance myself, as a law graduate, I am not registered in an association, and it does not diminish my quality as an expert.

HK III:
Well, one can say that I am not registered in any association, right? You can say that, right? So don’t… if asked, for instance, the Defense Counsel asking what associations… Ii am not registered in any association, right? It’s the Expert’s right.

J1:
Yeah, maybe we try to make this examination relevant.

HK III:
Yes, you answer please, yes?

RD:
Yes.

HK III:
So you don’t have to allow yourself be influenced too much by the Defense Counsel. If you are not [a member] don’t you try to [associate yourself] to an association. Maybe [you can say] we are independent, we are not a member of any association, for instance, you can answer that way.

RD:
So actually maybe my understanding was like… why do we need to be trapped that experts [need to be part of] an association. That’s what I thought, so if I may clarify in this court about my expertise, it is in a branch of science called ecology. Ecology is a relation between humans, organisms or the life of those organisms with the environment. How they, then, this interaction, which I said earlier the dynamics of a sysem, which is this bay that I chose.

HK III:
So you specialize in ecology?

RD:
Yes, that is why I was called by friends in KLH to handle marine ecology.

HK III:
Well whatever, please go on.

LMPP:
Alright, I’ll continue. I will stop about associations Sir, I will continue with another [subject]. Expert… or so-called Expert… our opinions may differ, but formally you are categorized as an Expert. You are an expert because you have had university education as you said, S1, S2, S3, right? So it means that your expertise is based on your education in the university, is that right?

RD:
Among others.

LMPP:
Among others?

RD:
Yes.

LMPP:
Aha, so what are the others?

RD:
The others are researches that I have done informally.

LMPP:
Alright, i will get into that later, I will get into that.

RD:
Yes.

LMPP:
You said you work at Sam Ratulangi University?

RD:
Correct.

LMPP:
As a lecturer?

RD:
Correct.

LMPP:
Alright, I’m holding a letter here.

RD:
Yes.

LMPP:
It says that your expertise or specialization is in mangrove forestry.

RD:
Signed by?

LMPP:
This is signed by Prof. Ir. Prof. Ir. KWA Massengi MsC. PhD.

RD:
Dean.

LMPP:
Dean, yeah?

RD:
May I?

LMPP:
No, no… so my question, is it… this is an official letter from the university addressed to the Minister of the Environment. So it says that your specialization is in mangrove forestry. Meaning, is this true what this letter says about you expertise?

RD:
There is no expert in the world called a mangrove forest expert. I know of no one who is a mangroce forest expert, no, just mangroves in itself . So actually I see why we are trapped in mangroves, but…

LMPP:
Enough. So put it this way, this is not true?

RD:
Not true.

LMPP:
Fine then. According to you this is not true, right?

RD:
Not true.

LMPP:
But this letter is true, right? 

RD:
I don’t know, I don’t.

LMPP:
May I show it, so he can…

RD:
Yes.

 [Letter is shown to the witness]

LMPP:
May I come forward? Is this letter true?

RD:
This is a photocopy.

LMPP:
Yes, a photocopy. We will show later in a…

RD:
Okay, I don’t know if this is true or not.

LMPP:
But you know this name, yes?

RD:
This is the dean.

LMPP:
No, you know this university, yes? And it is mentioned there…

PS:
Use the mike.

RD:
Oh yes.

LMPP:
So untrue, the explanations from the dean whom you say is your dean, that your expertise is mangrove forestry. But once again, in short, what was your expertise again? 

RD:
So...

LMPP:
In short, your expertise… don’t say ”so”… what is your expertise?

RD:
So maybe, simply, so we can find it in the common dictionary, it’s coastal ecology or marine. But I focus more on the coastal.

LMPP:
Say it in Bahasa Indonesia.

RD:
So it’s ecology of coastal waters.

LMPP:
Ecology of coastal waters, and it exists in the world, this expertise, yes? 

RD:
Oh yes, ecology experts… 

LMPP:
But mangrove forest experts don’t exist, according to you, yes?

RD:
Mangrove forest experts, they are categorised as people who understand botany.

LMPP:
So this means they exist them, don’t they?

RD:
No, not as such… oh you are a mangrove forest expert.

LMPP:
Well.

RD:
In the terminology.

LMPP:
Alright, your explanation has been recorded. As far as how convincing it is, leave it to each own’s analysis.

RD:
Okay, well.

LMPP:
I’ll continue with your scientific paper?

RD:
Yes.

LMPP:
Have you published?

RD:
Yes.

LMPP:
As a book?

RD:
As a book… [trying to remember]

LMPP:
Forgot?

RD:
If it’s part of a book or… I can’t recall as a book, but most are as journals or reports.

LMPP:
So you can’t recall if it was a book yes? Amazing! You can’t remember if you wrote a book or didn’t write a book.

RD:
Yes, so as for books, books which I wrote myself, presently I’m preparing 4 books, because lately I was focused more on my studies, but at least for the last four years if you ask me what I have produced, it is my thesis which I have defended already.

LMPP:
Yes, but you have not, right? You said it, it was asked already, and the title [of the book]…

RD:
I mean as a scientific paper.

LMPP:
Yes, it has been asked. But your disertation has not been published yet in a book?

RD:
In our university, a disertation, all you need to do is get on the internet and click my name or my [departement] and you will get the part that… meaning internationally…

LMPP:
That’s different, yes? What I mean as a publication, is something that is published specifically as books are commonly published in science, not put on a university website.

RD:
That’s called a textbook, right?

LMPP:
Yes.

RD:
I am preparing [some] right now, and there are three actually…

LMPP:
Yes, so it means that you… So in short, as of yet, you do not have any published work, you are still preparing, right?

RD:
If books…

LMPP:
Yes, that was my question, alright. Now I’d like to get into this particular case. You said you did some research, meaning you yourself did research, as it was said individually? 

RD:
Some individually.

LMPP:
Individually. I will begin my questions.

 [Recording stops]

LMPP:
I will begin the questions, what research have you done? I’m only making an inventory, research that you have done personally?

RD:
Personally?

LMPP:
Yes, where you took part.

RD:
Yes the first one is a study of that aerial photo, which earlier I refered to as scoping, which brought about a writing, part of a paper which I put in a seminar, which was a geomorphology study and so on…

LMPP:
Sorry, I’m not too clear, what study?

RD:
Yes, from that scoping, and then I did a geomorphology interpretation and so on.

LMPP:
That’s research, clearly. You did that research yourself?

RD:
Yes.

LMPP:
That was when?

RD:
That was done when we began gathering the sources, so it was end of 2002 for the photo, then followed by a study, beginning from the history of the village and mining there.

LMPP:
So your study, it’s an empirical study or a documentary?

RD:
Yes, it’s documentary if we’re talking history.

LMPP:
[You] did a documentary study. You did this yourself or with other people?

RD:
As far as the idea and the gathering many others… as for myself, most of it myself, and for some documents that had to be gathered in the place of my outreach, that was helped by several community members.

LMPP:
Several members. The whole research, how many, how long, how many people were involved?

RD:
About the history of mines there, me, not too long, because it happens that many documents were available. And for the years where the activities happened in the 80’s, say 10 or 20 years back, some people are still alive, so we can get the information directly. So the final… at least in August I was already able to…

LMPP:
That means you conducted interviews?

RD:
Among others, yes.

LMPP:
So among others interview, so that means there were respondents. How many respondents were there?

RD:
So it means that for a small village, as small as Buyat Kampung, that means most community members except a few whom I can…

LMPP:
Most of the community, how many?

RD:
According to my data then, it showed the number of people, if we’re talking about Buyat Pante there were at least 74 counted from… then I…

LMPP:
74 people or?

RD:
Family Units [KK]

LMPP:
Families.  74 Families, one Family Unit is how many people, so the total number of people was?

RD:
The exact number I can’t… I got at least 316, 320 around that number, because some went to school in Manado, sam came in from the village near Ratatotok, some went to Buyat Kampung, some stayed there… a few people… but yes, around 316 [unclear]

LMPP:
Around three hundred people in Buyat Pante, yes? Any other respondents in other places?

RD:
Yes, so other respondents came from Ratatotok, especially those whohad worked for or former members of village government at that time. 

LMPP:
So how many people?

RD:
According to out friends who collected the data, there were at least 7 people, and from there they contacted people who had the information.

LMPP:
It was in a questionnaire or what?

RD:
Yes, so the questions were prepared.

LMPP:
[Questions] were there, so they only needed to answer?

RD:
Yes.

LMPP:
So your staff gathered 6 people?

RD:
They weren’t staff. The 6 people were from the community. As far as staff, there were 3 or 4 people.

LMPP:
3 or 4 people.  6 from the community, so 10 people?

RD:
Yes.

LMPP:
So 300 people in Buyat Pante, right?

RD:
The ones in Buyat Pante. 

LMPP:
And how many people in Ratatotok? [You] have not mentioned the number.

RD:
In Ratatotok, there were 20-30 informants from whom we can get some existing data. As for the rest of it, I communicated directly, delved for data verbally.

LMPP:
Delved for all respondents or?

RD:
To those whom I thought were credible enough to…

LMPP:
The duration of this research was how long again?

RD:
That was around, I started, after I returned from the Phillipines, so it was around March. In March 2003. 2003, then six months after that. But I did the corrections continuously as time passed.

LMPP:
6 months, yes?

RD:
Yes.

LMPP:
You [did it for] around 6 months. So you employed around 6 people, plus 3 of your staff plus yourself for 6 months.

RD:
Yes.

LMPP:
And this was an individual research?

RD:
Yes. My own initiative.  

LMPP:
You paid it yourself?

RD:
Part of it, yes. If I need additional funds I can ask from friends.

LMPP:
Can you mention from where you… is this research sponsored?

RD:
Do I really need to answer this question Your Honor?

LMPP:
[He] needs to to see his independence.

HK III:
You may answer, you may not. If  you feel like you don’t need to answer it, don’t answer… no need to answer.

RD:
I think I don’t need to answer that.

LMPP:
Fine.

RD:
Not to hide it or anything, but I feel this has nothing to do with an Expert testimony.

LMPP:
Fine, that’s alright. What’s certain is that you paid for it yourself and there is a sponsor whom you refuse to disclose.

RD:
Oh, that’s my right.

LMPP:
If you will, can you say what the budget was?

RD:
The what?

LMPP:
The budget, how much?

RD:
A definite budget we don’t… when we work, the part with the community, we use what we call sharing. So at least if we want to stay there, there are people who can provide us with food. As for transportation, we can do it, because we have a car and this car is for lease. So when it is leased out, we use the money to cover [transportation expenses]. And to do it, I am not being paid anything. I’m not.

LMPP:
But this is a research.

RD:
Research doesn’t always require money.

LMPP:
The issue is research, why are we talking about getting paid or not, quite odd I think. Not so scientific. 

RD:
Well, that’s what you think. Scientific or not, doesn’t depend on money.

LMPP:
Well yes, my question is, you did the research, yes? Scientific? Then you jumped to whether you are being paid or not being paid, and I didn’t have questions in that direction, but my question is there are several [unclear]

HK III:
Here’s what I think, let’s not continue like this, let’s discuss [unclear] now move on to another issue. 

LMPP:
Well, that was one research. In all, how many studies did you do?

RD:
Okay, so having to do with health, I begin…

LMPP:
You did a health study too?

RD:
Yes.

LMPP:
You did a health study?

RD:
Yes.

LMPP:
Alright. Second, what else? I will get into that…

RD:
Yes, the second is...

LMPP:
The third.

RD:
The third one had to do with fisheries.

LMPP:
Research about fisheries, you did that yourself also?

RD:
Catching, among others, I did.

LMPP:
You did fisheries, what aspect of fisheries?

RD:
Yes, if we talk about… I focused back then on, the focus once again was the Buyat system, Buyat Bay and what’s in front of it, so it was relatively…

LMPP:
So that was the focus of your research?

RD:
Yes.

LMPP:
And in health, what was the focus again?

RD:
The health focus was in Buyat Pante and Buyat Kampung on a limited basis. But for Buyat Pante it was really intensively [done].

LMPP:
Health, what do you mean by this health aspect?

RD:
So there was a doctor there with the community…

LMPP:
No, I’m not asking about the doctor…

RD:
Yes.

LMPP:
My question is, no, this questions has to do with your research activity, right?

RD:
Yes.

LMPP:
So not those performed by others. We’re done with questions regarding scoping of, what was that? Yes, scoping of the area. Then the second was health. What you did, not what others did. So don’t tell about what others did.

RD:
Yes.

LMPP:
Health aspect which you… you mentioned…

RD:
Yes, this is still the personal…

LMPP:
You did this yourself, not others?

RD:
If limited that way, I didn’t…

LMPP:
That was the question. No, I did not ask about others. I’m asking you, what health aspect?

RD:
It’s like this…

LMPP:
Not what aspect… not the answer I expected. What aspect? 

RD:
But it is you who asked what aspect, I…

LMPP:
No, what you studied, I mean what aspect…

RD:
What aspect?

LMPP:
For instance, feet, eyes, public health aspect…

RD:
Yes, so for the health survey, I think the basis is already very much a standard. A doctor, when they examine, it’s called anamnesis…

LMPP:
No… what you… I didn’t…

RD:
Yes, what I tried to say, because there was a doctor working there, so my task was how to make a medical record based on people’s complaints. And for the study in question, on weekends the friend from the doctor’s team came…

LMPP:
Alright.  

RD:
… to discuss this.

LMPP:
Fine, fine, hear me out. You wanted a medical record, or how to make a medical record? 

RD:
Yes.

LMPP:
That’s not research.  

RD:
Oh, that’s what you think. It is you who think it’s not research.

LMPP:
How to make medical record as research.

RD:
That’s what you think.

HK III:
It’s like this, I mean, an Expert, such as the one to explain about the health of Buyat Bay community, I think should be a doctor, a specialist or whatever doctor. So what’s your expertise. You limit yourself to what you study, you, yourself. So not by a doctor, such as a doctor there. You summarized the results of research of another doctor, I mean, you’re here as an Expert. That is why we say your expertise, focus on your expertise. If you summarized the results of Mer-C doctors yourslef, examinations from which you conclude yourself, that will not fit your expertise. That’s just supposing, that’s what it is. Yes indeed, that’s what I mean. That is why from the onset I asked that. What is your real expertise, and let’s focus on that.

RD:
So yes I was asked. I only want to, well I was wrong to respond to that, I should not have responded. The problem is I was led to do it.

HK III:
Careful, don’t let yourself be led.

RD:
Okay. Thank you Your Honor.

LMPP:
But your explanations with those slides, I’m going to get into that, they cover all aspects.

RD:
Yes.

LMPP:
Sociology, health, fisheries, biology, chemistry, corals, those were what you explained. It wasn’t stopped, right? The prosecutor continued on, right? Even the mountains, rivers, you also explained. And I can’t ask about the research, what’s going on with you here?

RD:
Yes I can, if this… but… [unclear]

LMPP:
Fine. Now to research. Health, done. Fish, done. What other research did you do?

RD:
I think I have presented what were the things I did, among others…

LMPP:
Not the presentation, the research that you did.

RD:
Yes.

LMPP:
I will get in there.

RD:
Yes, but my presentation included…

LMPP:
No. The research that you did yourself. What was it?

RD:
Yes, I did the tides among others.

LMPP:
Ouw, tide research.

RD:
Yes.

LMPP:
And then?

RD:
Then myself, among others then I took tailings there.

LMPP:
So tailings?  You also [researched] about tailings.

RD:
The others were mostly with a team.

LMPP:
Well. Is there anything else that can be relevant to your testimony, research that you did yourself?

RD:
Relevant? In terms of research in the field?

LMPP:
Yes, research. You’re a scientist now, right?

RD:
Yes, among others, so the aspect, on the fisheries aspect which later brough about the illustrations that show the shifting of fish back and forth. So I have to be present with them. When they say it was caught here, was it really caught here? If there is something that I cannot do by myself, I ask for assistance from others.

LMPP:
Alright.

RD:
And there are many aspects that…

LMPP:
Alright.

RD:
Aspects which I have to look at.

LMPP:
Actually I can go further. Speaking of research, we can ask then about the methodology.

RD:
Oh yes, I’m ready.

LMPP:
The respondents… but maybe I shouldn’t go in there because many things actually are not relevant to your expertise. Fine then, but this is part of the conclusion. But, I’d like to go to the slides, may I ask for help…

RD:
Sure.

LMPP:
But let’s start from the last one, the last slide. But before we go there, my question to the Expert, is this your own research?

RD:
This one yes, I did this. Maybe if I may help starting from [unclear] 

LMPP:
Ready? You did this yourself, fine. Can we begin with the last slide?

RD:
This?

LMPP:
Is this the last slide? Alright, did you take  this picture?

RD:
Which one?

LMPP:
Well this photo in the slide. What photo is this Expert?

RD:
This is a [latin name] or [unclear]

LMPP:
You took this?

RD:
Some I did, some I did not.

LMPP:
Which ones you took and which ones not you?

RD:
These four. It’s hard for me to answer because usually so many pictures are taken, but during picture taking, some I took myself.

HK III:
Can’t answer like that, continue with the question.

LMPP:
Can’t answer but he did it himself, he cannot answer how [the pictures were taken]. This is the condition of seagrass. This is the research he said he did himself, but when asked which photos you took, which ones you didn’t, can’t answer. How can I [unclear] your statement?

RD:
So in order to get a good picture, we will make a picture. It could as well be me, but I cannot say for sure that I took this one, because there were other friends who could also easily take a picture, be it my staff who went in and took the picture… I want to say here, am still as an individual [researcher] or what?

LMPP:
So it means you…

HK III:
Well, you can say your staff did it, you can answer like that.

LMPP:
So this means from the data or facts that aren’t clear where they came from, when they were taken, and by whom, you are providing an interpretation and opinion. Fine, next slide.

RD:
Sorry Your Honor, he just made his own conclusion.

HK III:
What conclusion?

RD:
Taken where, don’t know how…

LMPP:
You don’t know how. Can you explain now, this one was taken where and when? Now look at that picture over there.

RD:
Yes.

LMPP:
This was when, this picture I’m pointing at, when and where you took this?

RD:
Which one?

LMPP:
This one I’m pointing at.

HK III:
The rightmost.

RD:
This...

LMPP:
The right one, one by one. This one is this, then this one.

RD:
The one on the right is a sample from Tiwoho.

LMPP:
Sample from?

RD:
Sample from Tiwoho, my staff took it.

LMPP:
Tiwo. Where is Tiwo?

RD:
Tiwoho is in the northern waters, as we say it.

LMPP:
In the northern waters.

RD:
As for this one, [unclear] the one next to Tiwoho, this was taken here [unclear]

LMPP:
Yes, my question is who took it?

RD:
Who took it? This one was taken by the community [members] whom I asked to help.

LMPP:
Community, who are they? Use the mike, use the mike. Sorry, please get it, give the mike. This one was taken by the community, the one on the right?

RD:
Yes.

LMPP:
Community, what were their names?

RD:
Ouw, yes, sorry, do I need to answer who?

LMPP:
Yes, because this is your data [unclear] to interpret this. Why not? I’m the one asking questions.

RD:
Yes, you ask, if…

HK III:
You may, if you don’t want to answer, you’re allowed not to.

RD:
Okay, I will not answer.

LMPP:
So who took this picture and where, you don’t want to answer. Alright, the second one, on the left. Where, when, by whom? 

RD:
Which one? This one?

LMPP:
The second one now.

RD:
This is a sample taken at the same time by someone, two people from the community. And before they took it, we explained how it should be taken, because I cannot…

LMPP:
No, so locals, do you want to name them? Because we can check. What are their names?

RD:
Okay, the problem with that question and that I don’t want to answer is that if I mention the name, I would surely have to ask for permission to mention the names. So I will not hide that person, or whatever, but at least I do not yet have the permission. Do I need to tell or no? Like that…

LMPP:
You honor, for this last explanation I would like your attention, that this is scientific, not a secret. You cannot make science a secret. How can we test the scientific truth, a scientific statement?

HK III:
Let’s put it this way, you asked a question, he didn’t want to answer. It will be summarized, that the research actually was…

LMPP:
Alright.

HK III:
… doubted or whatever it is you said.

LMPP:
Alright.

HK III:
Whatever you want to call it, alright?

LMPP:
Alright, I will continue Your Honor, is it the same as two previous pictures?

RD:
Yes, as I have said, this sample was taken by the person you asked before…

LMPP:
And [the name] is a secret.

RD:
Don’t do that. I don’t want to name them because this is not a scientific forum for me to name them.

LMPP:
Alright.

RD:
But I can though, [it’s just] that I don’t have the permission from them to mention the name.

LMPP:
Alright.

RD:
And this was taken at the same time by them.

LMPP:
Just so you know, this is higher than a scientific forum, because we’re seeking the truth.

RD:
Yes, which is why I came.

LMPP:
Alright, you may sit down. Can we proceed to the next slide? Okay, this one, I don’t know what is this picture, where, when taken. Do you want to answer the question? Is this sedimentation of corals in Tanjung Buyat? As you know, Tanjung Buyat is a wide area. This coral, if you were asked technically, the coordinate, what was the coordinate, what depth, by whom? Do you want to answer too?

RD:
So, I will answer this question, because I will put t he source. This one came from this source. The coordinate documentation is in the film, we can…

LMPP:
Can you explain now? That this has a coordinate, a film, you know that. This is a court session now which needs to be informed, can you explain where is  the coordinate?

RD:
About this part which was taken, this was a part of coral observation by camera, so it was moving, and what needs to be determined, a more fitting question would be from which direction to where this was taken, and I can’t remember, I can’t mention it now, because I need to bring the picture so we can trace it back to the method used. As for this one… like this one, done by this, the diver, straight with his camera, and we did it from this point in this direction. As for the coordinates, the same would apply here. So this is a two-dimensional image, so we can see this angle.

LMPP:
It’s me asking questions now, because I need your statements. As a … we need statements. So as was said, it wasn’t explined where and when, except that this is a WALHI document, right? You cannot say that it exists, yes?

RD:
As far as the place, I think it’s quite clear. Then, about the explanation of [picture] taking I mentioned the time.

LMPP:
How do I know that, or this court knows that this picture was taken from this point here. How do you explain to us that this picture is from this point. And we haven’t gone further yet, what depth, when, not to mention the coordinates.

RD:
If you ask that far I think…

LMPP:
You don’t know.

RD:
O, don’t make such conclusions. About depth, surely it’s not possible in this presentation. I know all about this, we have to refer back to the original document, where this is. Because for this one, I went along that time and we always did a positioning to find the position.

LMPP:
Alright, I’m asking questions, right? I think you’re the one [who should be] answering your questions.

RD:
Okay.

LMPP:
And I can also make conclusions, you’re not the only one who can make conclusions, yes?

RD:
Okay.

LMPP:
So these two are done, this picture is done, yes? These two pictures, they have a source, right? Swiss television, this is  Swiss television, there’s a note here.

RD:
Yes.

LMPP:
But there’s no other footnote besides Swiss television. So is it true… the question is, is it true that [the television] took the picture themselves, and that was where? There’s no note here on that.

RD:
Yes, so for, I was asked to help them to do… he sent his biologist to do this, with the cameraman, and I have the documents that were sent. The results…

LMPP:
Did you go along for the dive too?

RD:
AS for diving, I don’t dare to do it here. 

LMPP:
Not enough, yeah?

RD:
But if it’s on the surface, because it’s shallow, I can do it.

LMPP:
Alright, next slide. Alright. These is a factor causing coral damage. Here we have pictures of corals.

RD:
Yes.

LMPP:
There are pictures of corals, there’s also what? These are explanations of damage due to coral bleaching, but the question is, where is this, who took it? One by one, could you explain in this court?

RD:
Yeah, so maybe I would more…

LMPP:
Not my question, not maybe.

RD:
Yes.

LMPP:
Could you explain, beginning from this left one, this is where, when, by whom, what coordinate, where is the location? Please, one by one. You showed this one, right?

RD:
Yes, so this was in a book…

LMPP:
Not the book.

RD:
My purpose to show this, is to…

HK III:
Hold on, hold on, let me ask first. This picture here, is this in Buyat Bay, or no?

RD:
No, here’s the explanation.

HK III:
Yes, if not in there, only examples… so not in Buyat Bay, so no need for coordinates. That is why let’s not have the wrong perception here, that these are just examples of coral destruction by explosives, coral damage, right? Cuased by coral bleaching, but it doesn’t say that this happened in Buyat Bay, isn’t that true?

J1:
Maybe, Honorable Judges, the Defense Counsel would like to know the picture in the book was taken where. Maybe that is what he wanted to ask the Expert, or maybe this is not a relevant question for the Expert. If it’s in a book, we ask… 

HKIII:
Hold on, hold on, that’s what I was saying. Maybe it’s wrong perception, thinking that this image was taken in Buyat, that’s why the question was like that. When, where, what coordinate. But if from the beginning it was said that these pictures were not taken in Buyat maybe there woould not have been these questions.

RD:
Yes, all of these have sources.

HK III:
Yes, go on with questions.

LMPP:
Alright, because earlier [unclear] this is all my research and related to each other, right? And it turns out, these are pnly examples, not in Buyat Bay. Alright, now it’s clear, yes? So next slide, go back, yea? Now this is about fish. I will begin with fish, is this in Buat Bay, or not?

RD:
Which one?

LMPP:
This fish.  

RD:
This one, I caught myself.

LMPP:
Which one, I see there are five fish.

RD:
This is the one I caught myself.

LMPP:
Which one?

RD:
This one.  And then this one was taken from this location.

LMPP:
Alright, stop right there. This one was taken from this location. Who took it?

RD:
This is one. In Buyat Pante there are two or three people who have skills…

LMPP:
No, my question is who. Don’t, I didn’t ask.

RD:
So that was...

LMPP:
My question is who took it?

RD:
That was Nyong. Nyong was the one who took it. If I’m not mistaken he was a witness in one of the hearings.

LMPP:
No, not who, let’s not…

RD:
Nyong.

LMPP:
Nyong took it?

RD:
Yes.

LMPP:
When was this taken?

RD:
Which one?

LMPP:
Well, that fish. We’re still talking…

RD:
This was around June 2004. If… but I cannot ascertain for now, I have to refer back to my document, because my observation…

LMPP:
So, caught under who’s orders?

RD:
I asked him, for us to analyse. [unclear]. I was the one who asked to catch [the fish]…

LMPP:
No, my question… This was caught in Buyat Bay [unclear]

RD:
There.

LMPP:
My question, when it was caught, were you there?

RD:
I was in this village.

LMPP:
When it was caught?

RD:
Yes.

LMPP:
So you saw it for yourself when it was caught?

RD:
When it was brought [to me]. As for other instances, there were no pictures…

LMPP:
No, no… I’m not… this one.

RD:
As for this one I was at… waiting for the fish… 

LMPP:
What about this one, no?

RD:
No.

LMPP:
Alright. So, you waited for this fish to be caught? 

RD:
Yes.

LMPP:
Alright. So, you asked him to catch it and give it to you, this fish?  

RD:
This was [caught] almost at the same time.

LMPP:
Also?

RD:
Yes.

LMPP:
By the same person?

RD:
Yes.

LMPP:
Yes, this one?

RD:
This is the document from our friends at WALHI. 

LMPP:
Oh, so this document is from another source?

RD:
This one is from WALHI.

LMPP:
Yes, from WALHI, this one, but fish from where, there is no explanation, right? The one caught.

RD:
If C… so for A, B. As for C, for these three pictures, it is most possibly caught near Buyat Bay, or outside of the this cape.

LMPP:
No, maybe about that… or that wasn’t the question. The facts first, right? This is what’s analyzed, right?

RD:
Yes, and Nyong took it.

LMPP:
So one, two, you have explained, right? And then this one was from WALHI, right? So that means you don’t know when and where this one was caught.

RD:
The researcher knows, because this is our part to know. As for the right one, that’s our team, working for this…

LMPP:
No, the source was only WALHI. You don’t know, for instance in one and two, who caught and when, right? You don’t know that, right?

RD:
Yes, but the researcher who collected these, I know the person.

LMPP:
No.

RD:
I know the person.

LMPP:
The one below?

RD:
This one I was at… where… and this one, I was taken. I was told by people, I was over here. Then it was found by Pak Ronny. And this one, it can be checked later with him, who found it here. And right away I did a sort of investigation… that it was only one fish, or more than two fish. So to the one who brought it, the name was Pak Ronny, for [unclear]

LMPP:
No, I only need clarification, so there won’t be a wrong interpretation.

RD:
Okay.

LMPP:
So if its wrong, it can be misleading, right? Alright, next, okay, this is not necessary, o this fish, alright…

 [recording stops]

LMPP:
Red has disappeared, yes? 

RD:
No, I have explained this fish. It can be considered disappeared, but disappearance can be temporary, as I explained. So at times it may be caught again. 

LMPP:
Oh, again.

RD:
Some may have migrated, they can move to another place or they are rarely found.

LMPP:
So my question now, that means it has to do with fish population, what is the connection with the population?

RD:
Yes, yes clear.

LMPP:
So, what research have you done, or for what purpose was this research so you can come to such a conclusion?

RD:
Yes.

LMPP:
So, the question is, you did that research yourself?

RD:
Yes, for the most part. In order to get this, I had to do it myself, because it can’t…

LMPP:
Then, when was the research?

RD:
It’s there… oh this one was quite long. As I said, to get this data I have to continuously make improvements since I was there, since… at least end of 2002. So there was some. First, for instance, in early 2002 they said that this one was gone, but then when I was there the next time for observations, this was found. This means it’s not yet… So it’s relative… if I may conclude, at least until this day I can still hold on to this data. 

LMPP:
So that’s where the problem is. The conclusions. This is the problem, no? Where did this conclusion come from?

RD:
Ok, I can explain…

LMPP:
Because the issue here is fish population, right? How did you arrive to aq conclusion about fish population that has disappeared? I’m actually asking about the method. The activities in this research, so a conclusion can be made, isn’t that right?

RD:
So the method was, in the beginning of my explanation I said that a standard method for fish migration, among others, is to use tagging. For a place that’s so narrow such as this, I can follow the people who catch. Even if I can’t, I trained them to make notes about the fish when they catch them. And these people, when we spoke about scientific, I can trust them, and of course I’m not using just about any arbitrary person. As for other, more specific things, such as fish migration as pictured here, those fish, ee, red-tailed malalugis, for only one species is easy. We, for the period I mentioned, for the period of my study, I can still trust this. If it changes… as I have said earlier. 

LMPP:
So your method to reach a conclusion about other populations?

RD:
Oh yes, this is easy…

LMPP:
I had a question regarding the statement you made in this matter, that it can return, isn’t that so?

RD:
Yes, this is possible… 

LMPP:
I want to confront with the statement of Ricky Teleng who was also presented by the Prosecution just like you, as a witness in this court on 15 November 2005. This was the statement of Ricky Teleng, he is a Fish Catching Technology Expert. So I think he is more of a specialist than you regarding fish catching, I think.

RD:
Oh that’s what you think.

LMPP:
Fine, this is my conclusion. You may agree. He said that he did his research since August 2004.

RD:
August 2004.

LMPP:
Yes, since August 2004 until the time of his testimony he was still doing research. He said as such, that in 2 hours he was able to catch 200 fish. So if you divide it, it means that in less than 1 minute one fish is caught, right? So this means, and he used a fishing rod, as he said. So this proves also your statement, that maybe when you saw that, the fish were away and what have you. So now, how, what…

RD:
Yes, this is very important, whatyoucallit, we must… unless he did it himself.

LMPP:
He did it himself. He had testified in this court.

RD:
Okay, I know, I know.

LMPP:
He did it and he is a Fishing Technology Expert and we know this Witness, the Witness was from the Prosecution, just like you.

RD:
Yes, I know the person, yes, yes I know the person.

LMPP:
You know the guy?

RD:
I know him. He’s a friend from the campus, yes.

LMPP:
Oh, so he’s your friend from campus?

RD:
Yes, one faculty.

LMPP:
Oh alright.

RD:
So it’s like this, I explained earlier that there are pelagic fish, and there are demersal fish. The pelagic, it moves as explained by the arrows earlier. To determine it moves from where, that can be determined. 

LMPP:
I think you can do this while sitting down, I think. I think just sit down, yes.

RD:
Okay, so what was not mentioned in that statement is what sort of fish he caught.

LMPP:
Mentioned, it was mentioned.

RD:
Ah, if I may know maybe I can help explain, how it is, at least in the context of my understanding.

LMPP:
Oh so possibly it’s the types of fish, according to you, right?

RD:
Yes, he said 200 fish in so many hours.

LMPP:
Yes, it’s empiric.  

RD:
So there was fishing equipment. If for instance we want to catch tudek, called Noru Banoru, one fishing line can be fitted with 30 [hooks]. If there happens to be schooling fish, so a group of fish, especially pelagic, we can get, if it gets in t here and they bite so many hooks, we can catch many at once. 

LMPP:
Alright, fine then. So you wanted to explain how 200 fish can be caught in 1 hour?

RD:
Oh it’s possible if…
LMPP:
Fine then, next slide. Okay, go on, this one done already. Okay, you said this is dissolved arsenic in Buyat Bay. You also did a study about the chemistry too?

RD:
So for this one, I think I have explained this that we evaluated this when we were in the Peer Review Team.

LMPP:
No, no, my question? So my question is if you did a chemical study, right? Dissolved arsenic?

RD:
For the empiric, not me by myself.

LMPP:
The one you did yourself?

RD:
For the empiric, I did not do it myself. For the empiric no. In a team there’s some more.

RD:
Oh, fine then. So this means that this one is information from Peer Review, right? No?

RD:
Oh yes, that was our evaluation.

LMPP:
That’s what’s important. Alright, next slide. Okay, you said this. Here, did you do this yourself, taking this tailing?

RD:
That was me.

LMPP:
And the tailings here?

RD:
Which one? 

LMPP:
This one.

RD:
Here, that’s me in this boat over here.

LMPP:
Oh alright. Next slide, oh I thought data, next, next, forward. Okay, I think enough about this. There’s one last thing, I want to show you a photo. I want to confirm this with you.

RD:
Yes.

LMPP:
Alright, here in that circle, yes?

RD:
Yes.

LMPP:
Do you know this person, the one in blue shirt?

RD::
Hahaha, that’s me right there.

LMPP:
Oh, so this is you yourself?

RD:
Of course.

LMPP:
This is a boat, yes?

RD:
Boat, yes.

LMPP:
Can you explain what was going on here?

RD:
Yes so this…

LMPP:
No, in simple terms. This photo is true, right?

RD:
Yes true if, about the background and other things I don’t know. But if that’s me, that is me, because we can…

LMPP:
No, no, but this event did take place, yes?

RD:
Oh yes, yes.

LMPP:
Okay, and you received something?

RD:
Yes, correct.

LMPP:
What did you receive here?

RD:
This is water sample.

LMPP:
Sea water sample?

RD:
Yes.

LMPP:
Here, who handed this to you here?

RD:
They are, the ones covered I can’t recognize, but they are two marine students.

LMPP:
Okay, did you yourself tell them [to go]?

RD:
So about that, I was contacted by the investigators, for Pak Sulis at t hat time, because I remembered later that it was Pak Sulis. [He asked] “Can you help me to provide divers there.” Then I went looking, I said that if you need divers I can try and find who’s brave enough to get in there, and two divers from the marine and fisheries departement, that…

LMPP:
Alright, enough…

RD:
… then volunteered

LMPP:
So because you were asked, you went out and looked for these divers, yes?

RD:
Oh yes, asked if there can be divers.

LMPP:
Alright, alright, next pictures are the same, yes?

RD:
Yes.

LMPP:
This was you too, yes? The same picture as previous one here?

RD:
Yes, yes...

LMPP:
Next, aha what are you doing here?

RD:
This was that same sample moved to a prepared container.

LMPP:
Sorry, I didn’t hear too clearly.

RD:
This is moving the sample brought up to this place.

LMPP:
Moved to one place, over here, yes?

RD:
Yes, yes.

LMPP:
Okay, next picture. This is the same, yes?

RD:
Yes.

LMPP:
Alright, next picture, here what are you putting here, this sample?

RD:
Which one?

LMPP:
Yes this...

RD:
This one, this is closing this part. On the plastic there is a part that we have to press to close it.

LMPP:
Oh so you closed the sample, yes?

RD:
This I cannot be sure, unless, can you open, is that my hand?

LMPP:
You closed this, yes. Is that a seal?

RD:
As far as sealing, after that it’s the investigators business, not mine.

LMPP:
Oh, so you only closed, yes?

RD:
This is just one, because there were other people who…

LMPP:
So here you only closed it, you didn’t add anything, did you? No, I’m just asking, just answer yes or no, right?

RD:
Yes, no.

LMPP:
Let’s see it, so you only closed, but didn’t seal as well?

RD:
Then there was a seal which, by…l

LMPP:
Oh, after you closed…

RD:
I can’t, I can’t…

LMPP:
Okay, no. So after you closed, then it was sealed by the police?

RD:
Yes.

HK III:
If you don’t know, say don’t know, okay?

LMPP:
Oh don’t know?

RD:
No, I did see after that it was sealed…

HK III:
Oh there was a seal, yeah?

RD:
And after that there was sealing, there were many people there…

LMPP:
Okay, is there more? Okay, enough I think, because it has been shown before.

RD:
Yes.

LMPP:
Thank you, enough from me.

HK III:
From Defense Counsel II, anything?

PS:
Expert, Your Honor we continue the question by your permission, the Honorable Jury Panel. Expert if my questions are unclear or seem unfocused, just ask to repeat the question so you could explain and get to the objective. And [you] must avoid answering what was not asked so this would not roll too late into the night, this court.

RD:
Depends on the questions then..

PS:
Yes.

RD:
Have to be cautious, right...

PS:
Alright.

RD:
You said you did, attended a seminar in UNSRAT. Coincidentally, I was there on August 21, 2004.

RD:
Yes.

PS:
Please clarify once more, were you a speaker or a participant?

RD:
So for UNSRAT on the 21st, the group was divided into 2.

PS:
Yes.

RD:
As far as I can remember [there was] a group that went to the health group and some went to the environment.

PS:
Yes.

RD:
Well, that’s where a debate took place. Now, for the study which links the health and environment went somewhere and I went to the fishery faculty room and there I gave a presentation.

PS: 
And what you presented there was about public health?

RD:
Not just public health, that was an environmental study linked to some of that there...

PS:
Linked to public health?

RD:
What do medical records look like?

PS:
Oh, so the connection between the environment and public health.

RD:
Yes, the epidemiology, yes.

PS:
Alright, it has been contested a lot, but I do not want to get to deep into it…

RD:
Yes.

PS:
So if you, in fact, do not have an expertise, so I’ll start with the Expert’s awareness about the extent  of his expertise…

RD:
Okay.

PS:
If the answer is not, in fact, within your field, answer it’s not my field... 

RD:
Yes, so...

PS:
But if it is your field, I will chase you to the end, as far as your knowledge allows.

RD:
Yes, I’m ready.

PS:
You have said that in Buyat Bay waters or in the community’s drinking water around Buyat Village is quiet high. I’m asking for clarification, was that your statement?

RD:
Which one, Sir?

PS:
Quiet high, the word you used was that the arsenic is quiet high.

RD:
The drinking water perhaps, the one which needs to...

PS:
Drinking water you said, drinking water or sea water?

RD:
If that was what was linked to the question, before I was at sea?

PS:
Yes.

RD:
The drinking water, if I am not mistaken, was asked by the Honorable Judge, whether there was a series of research that made the same conclusion. Then, if I’m not mistaken, it was answered that later there was a study of the wells, starting with the integrated team, the technical team, who found that in the wells. And then there was also an advanced team who also found as such...

PS:
My question is such that you have said that this was your analysis based on other people’s studies or is it because you have conducted the empirical data research using the laboratory? You, by yourself..

RD:
If...

PS:
I am not asking, somebody else, again, the Expert, personally.

RD:
Yes, if the matter is the question earlier, that I had said this so, I am trying to straighten that question.

J1:
Panel, perhaps the witness did not say as such…

RD: 
Yes, like that.

J2:
Judge, whereas…

PS:
Yes now, straighten which one?

J2:
Position, position, where the wells were. There was none.

HK III:
Wait, wait first. About that, I want to ask my clerks.

RD:
Yes.

HK III:
Did the witness say? I hope it’s not the first witness’ testimony, not this one, I hope…

J1:
That first one who…

PS:
I have the note here…

HK III:
Oh there’s a note?

PS:
I have a note where this Expert said…

RD:
Regarding wells, that question came from the Panel, this is still a question from around before the break.

HK III:
Oh there’s there is?

RD:
That is the integrated team’s study.

HK III:
You also still remember that there was a question…

RD:
Oh yes, when I was asked then.

HK III:
Okay, then, okay if you do answer that please…

PS:
That was your own individual research or you read from other people’s researches?

RD:
So, in the Integrated Team there there was a Peer Review Team, there was a Technical Team, where I am part of that…

PS:
My question, when you answer, if it’s your research, say my research, [if] somebody else’s research, somebody else’s research?

2:
That is a Technical Team.

PS:
Then later give…

RD:
Technical Team Integrated Team…

PS: 
So results of the Technical Team, Integrated Team?

RD:
Yes.

PS:
And you are not part of the Technical Team, yes?

RD:
I am part of the Integrated Team, not Technical Team.

PS:
Not Technical Team?

RD:
I [did] Peer Review.

PS:
Thank you, Expert, so that later when transcribing this we have a classification of how close you were with these sentences, right. You have explained on that screen, the river flow going here and there, here and there, my question: Do you have the knowledge, capacity and own a scientific certificate or a dissertation or S2 thesis or S1 paper, relating to your knowledge of water pattern research or…

RD:
Flow pattern or water pattern?

PS:
That river flow pattern in Messel, as said?

RD:
So, in rivers there are no flow patterns, what’s there is the movement of the river water, that is overflow water.

PS:
Alright, I will follow your explanation.

RD:
Okay.

PS:
You have an expertise…

RD: 
Yes I have...

PS:
… to be able to study the river water flow movement?

RD:
People who study fishery, especially those who major in MSP, what’s called the fresh water river system Lotik, in my masters, I’m in the waters science, we studied the fresh waters in West Java. As for the study that we did with the team was the study of heavy metal contamination in the Ciujung river, Tangerang.

PS:
Now, you are talking about whether this thesis is truly yours?

RD:
Which one?

PS:
For S2, would you look.

RD:
No.

PS:
It’s alright, you can see, please.

 [The thesis is shown to the witness]

RD:
Yes, I think in two different contexts.

PS:
I’m not asking the context, not yet.

HK III:
You are asked, answer if that’s your thesis or no, that’s it?

RD:
If this one then no, I mean Your Honor, I was asked one thing I explained another, I was shown  a thesis.

HK III:
Yes, that’s why, is that your thesis or not, yes, no, that’s it.

RD:
If the question is the thesis then this is my thesis. The question before this didn’t have anything to do with this...

PS:
Not the question just yet, just a confirmation, still clarifying first.

RD:
OK, yes, yes.

PS:
You were saying this, right, our classification in court is for instance, a gardener cuts the grass and plants the flowers and everything blossoms, it does not mean that he’s an agriculture expert.

RD:
Yes.

PS:
So if you have studied something, it doesn’t mean that you are… A law expert Like me, I studied civil law, I mean so we can focus, so the Expert can would focus to his expertise and not talk about anything else. That’s why I keep reminding, if it’s not your expertise then just limit me, that is not my expertise… just answer it like that so that we could focus because there’s so much you said here, from various disciplines, I just wanted to check one by one, that’s all..
RD:
Yes, yes...

PS:
Alright, I would like to ask next, if we look at the thesis, paper, the thesis or the dissertation has a connection to mangrove. Mangrove is a kind of a plant, correct?

RD:
A complex plant, if we are talking...

PS:
No, not whether it’s a simple or complex plant, yet, plant or animal, that first...

RD:
No, no, no, can’t be like that, can not...

PS:
Oh, how?

RD:
Me, if you want to ask about mangrove, I have to be like that...

PS:
Like what, which group is it in?

2RD:
So, mangrove, yes so mangrove is actually it is usually termed as two things, mangrove in its context as a plant. That’s what I was saying about the complex plant living in the coastal area. And the second is in its implementation, including in many writings, mangrove is often referred to as the habitat or the ecosystem.

PS:
Alright, okay, alright, now I come back to the river issue.

RD:
Yes.

PS:
I have explained, so be focused on the expertise...

RD:
Yes, yes 

PS:
If, is it, I know that in your study you probably also studied the river flow movement...

RD:
Oh yes...

PS:
But could we say that you have a geological expertise of river water or hydrogeology?

RD:
Yes so...

PS:
Expertise, that’s I’m talking about, not that you have studied.

RD:
Yes, if it’s expertise I think it’s better, among others, the ones which were discussed a lot earlier, perhaps could be linked to my teaching credits (SKs).

PS:
Alright, OK, alright.

RD:
I am...

PS:
That’s what I mean by a gardener is not necessarily an agriculture expert.

RD:
The person in charge of oceanographic chemistry, I am the person in charge for physical oceanography and so on.

PS:
Alright, alright, you have shown the aerial pictures...

RD:
Yes...

PS:
When was that taken?

RD:
This is an aerial picture taken from its source JICA 2002, published.

PS:
Meaning?

RD:
Then we put together.

PS:
Meaning this wasn’t the result of your research, but taking from an already available picture.

RD:
No, the pictures, there are many separated pictures, we have an equipment to, because I need a large area that we made the map of, and so a picture like that is made.

PS: 
What was the picture taken with, equipment? 

RD:
So this is an aerial picture, not an image.

PS:
Using what equipment? Aerial photo?

RD:
I do not know who made it.

PS:
Do you have the data of the ordinates of the scale used in the picture?

RD:
Oh yes I can, it can be seen from the original picture.

PS:
I am asking you, otherwise I won’t need to see you here. If you know, say you know.

RD:
Yes, yes.

PS:
When the picture was taken, did you see it or no?

RD:
At the time yes, in 2002, I forgot the scale for the aerial picture.

PS:
Were you up there taking the photo? 

RD: 
Yes?

PS:
Is it a satellite picture or an aerial picture that uses an aero plane?

RD:
So, from JICA we were in our lab, the hydro oceanography lab we have a map made from aerial photos of the entire North Sulawesi waters. From there I then took an area which I like, I have a designer friend who...

HK III:
So it was taken from a picture captured by somebody else?

PS:
Alright, alright, yes.

RD:
Yes, there’s a source for the picture...

PS:
So the data source was taken from somebody else’s data...

RD:
Well we examined it.

PS:
This is so when we’ll implement it would be clear, when you did the research, when you took the data from someone else yes...

RD: 
Yes, yes.

PS:
You were talking about the whatever wind directions, do you have the expertise about wind directions?

RD:
Oh yes, I’m a staff at oceanography lab, hydro oceanography.

PS:
Have you ever conducted any research on wind directions?

RD:
As for wind directions, I studied it in my thesis, even 50 years worth of seasons in the North Sulawesi.

PS:
Was it the subject of your research, the wind directions?

RD:
For measuring the wind directions, there are measuring centers.

PS:
Okay, that means it wasn’t you, right? You just grab, get the data.

RD:
So, we just take this data, these centers.

PS:
Okay...

RD:
It’s meteorology.

PS:
Right, so you are speaking of a literature, right?

RD:
Center, observation center.

PS:
Yes, that means library data, right, we call it in research library data.

RD:
No, no...

PS:
Information data?

RD:
That is data, so for, eh, a sentence or this, they record it continually and I’d ask for their data print out for me to get for a year.

PS:
When you do your research you use 2 methods of researching, right? 

RD:
Yes.

PS:
Can you say, I, please the foot.

RD:
Oh sorry...

HK III:
The foot, please.

RD:
Sorry, didn’t mean to press.

PS:
My question, there are 2 general methods of research, because it’s starting to get vague. Is it because your tired or what? But this is in general first. Research methods require 2 ways, can you explain. 2 ways of research methods, can you explain?

RD:
So, research methods, there are many not just 2 ways. Research methods depend on each fields.

PS:
Yes.

RD:
But in general there’s only one, so the method is, let’s take what I did with the aerial pictures, as far as I did by doing the photo evaluations and analysis, then I’m more on the descriptive.

PS:
Alright, what is a deductive method and what is the difference with the inductive method?

RD:
Yes, so this is only a matter of how I start. Do I start from their results or I go back here and vice versa...

PS:
An explanation of the deductive method that you did, what is it like?

RD:
Well, this is a matter of Bahasa Indonesia here, perhaps more on the, yes, well...

PS:
Alright, if you can not explain the inductive and deductive method I wouldn’t continue.

RD:
No, that is only a matter of making conclusions.

PS:
Enough, this has to do with conclusions.

RD:
From the general to the specific, the specific to the general only.

PS:
That is the basis of all research both physical and social, right.

RD:
No, no.

PS:
Even law is in there.

RD:
Do not agree.

PS:
Okay Expert, but you cannot explain it, it’s alright.

RD:
The problem is just that I do not agree with that concept, with the question.

PS:
You showed a picture with the what were called tanjung islands?

RD:
Yes, which cape, Tanjung Ratatotok, or?

PS:
Ratatotok?

RD:
Yes.

PS:
Some call it Tanjung Putus-Putus?

RD:
Yes, it’s not lost it’s there, on two small islands after that.

PS:
Is it disconnected or joined as one?

RD:
The one at the end is separated.

PS:
Can I ask to be shown?

RD:
It’s separated...

PS:
Because that picture looked like none is separated, right?

RD:
Which ones?

PS:
The Putus-Putus islands...

RD:
Putus-putus [separated] is the one above, that straat kecil [small strait] I have explained earlier there was...

PS:
Is it not connected to water, that in the middle?

HK III:
There’s the one with that broken cape. 

RD:
Yes, well that broken one I already explained earlier, so it can only be passed through during the high tide. When the tide is not high we could even walk.

HK III:
Walk?

RD:
The boats can’t.

PS:
Boats can’t pass through. 

RD:
Except the small ones, except the small ones.

PS:
Boats can’t pass, that means could – could it be shown. I’d like to ask to see which is that broken one, because it’s vague in some pictures, I’d like to see that.

RD:
This one.

PS:
I’d like to know, is it broken there, is the water uninterrupted there?

RD:
Okay, so if what you mean is the water on the upper part then perhaps it’s more appropriate to say about the water depth there, when the tide is high it’s a bit deep, could be 1 to 2 meters, on low tides it’s lower and it’s a bit narrow there, only small boats could pass, it’s tohor, ah, shallow, sorry.

PS:
Okay. You have put down blue yellow marks and stuff, but there’s no sign with the red color referring to Hg Fe. Did you not research Hg Fe?

RD:
No here I think it’s very clear it’s just because of the magnification and percentage ratio that is small, if this was zoomed in, it can be large.

PS:
Yes, meaning between As, Sb and the As, Sb and Hg they all invisible, when zoomed in it can be magnified.

RD:
Yes

RD:
Alright, my question, my question is, didn’t you from the start of this Buyat issue you were more predisposed or stressed that this Buyat Bay is contaminated or much buried by or exposed to Mercury, so why is it that now it’s the As that’s high?

RD:
There’s nothing in my scientific document data where I spoke of Mercury.

PS:
Nothing, huh?

RD:
None at all.

PS:
Alright.

RD:
Until now, if there is any please do show me, I’m making an analysis about Mercury, that with the Mercury is in this report. It’s as a part of this.

PS:
I’ll show you. Is this your writing?

RD:
Yes.

PS:
Go ahead.

RD:
Yes, this is mine.

RD:
Yes enough, what’s important I do not want to get into, yes maybe in this writing there’s probably been revision after developments perhaps, Expert, right?

PS:
No, I, what I, I wanted to correct was that you stressed that I was the most this about Mercury, I don’t agree.

RD:
Yes fine, but however this writing, later we will discuss this in our conclusions, enough Sir, enough, enough.

PS:
You said, mentioned about the study from Advance, right?

RD:
Yes

PS:
Is it your reference or were you involved in that research?

RD:
Well if it has a connection to my organization, we are involved in it. Our friends also did the sampling. But if it’s after when I’m already in my organization that Advance were doing activities in our place during when they were there.

PS:
So you quoted what they found, meaning [you] were not in the Team when they were conducting the research?

RD:
When they took in 2004 I was in the field, in 2002 I was still Australia

PS:
They took from the field and you were also there in the field?

RD:
I was in the field at that time, while their 2004 sampling well don’t...

 [Recording stops]

RD:
... 2004, well, not 2002.

PS:
Oh the 2004?

RD:
Well the one that was always with us was one member of the Advance team.

PS:
What year?

RD:
Toraja, the 2002 one.

PS:
The one with you, what year?

RD:
Well this is, our presentation data it’s in UNSRAT, right, 7 August.

PS:
August 2004?

RD:
That’s the one presented.

PS:
No we’re talking about the Advance first, this Advance study you were saying that as some kind of some reference, is there, my question is brief, any involvement from you in that team, the Advance team or you cited what was studied by Advance?

RD:
So some parts are cited and the other parts are, me, I’m actually the Director of Kelola, the friends that are in there some are... 

PS:
This is just to clarify the extent, how far you were involved?

RD:
Yes, so the team which took the samples someone took part in that.

PS:
Sample was taken?

RD:
Yes.

PS:
He used the laboratory in the research?

RD:
Well the samples he took which I discussed with him were analyzed at the university.

PS:
But you didn’t see how they?

RD:
Oh that was already his responsibility.

PS:
Oh you didn’t take part, huh, so I won’t go into the matter of laboratory methodololgy, right? You were saying about the potential of arsenic being released into the nature, you also have the expertise in the field of the procedure of the release of arsenic into nature?

RD:
Yes.

PS:
An expert in that field?

RD:
Once again, that the ecosystem is the relation between the human and the environment, as for the comprehension of heavy metals, I coincidentally was at, in my S2 that’s one of our studies for Ciujung river, at the time the heavy metal contamination of lead...

PS:
Well have you ever done anything?

RD:
Yes I’m about to continue again.

PS:
Yes we will later distinguish where you had your expertise, okay?

RD:
Okay, I’ll add again that...

PS:
So you are still saying that you are an expert in that field, huh?

RD:
Oh, I can, I can uphold.

PS:
We have recorded many of your expertise, what we actually want is to focus on your expertise, where it’s valuable, right?

RD:
Yes.

PS:
If everything becomes the expertise then it will be vague. You were also saying about chronic poisoning and acute poisoning?

RD:
Yes.

PS:
Do you have any knowledge on chronic poisoning and acute poisoning, are you a toxicology expert?

RD:
I have taught toxicology within, I was also the person in charge of oceanography chemistry at the faculty of...

PS:
With that you are now saying under oath that you are a toxicology expert?

RD:
For that, especially when this Buyat case developed, there are some things which finally impelled us to do...

PS:
My question is short, Expert?

RD:
Yes.

PS:
Are you admitting that you are a toxicology expert?

RD:
If what you mean is a toxicology expert in its relation to the entire toxicology I consider myself not an expert.

PS
We’re talking arsenic?

RD
OK, if arsenic, I started doing arsenic studies when I...

PS:
My question was do you want to state that your are an arsenic toxicology expert?

RD:
OK, an expert or not it’s not me who decides, it’s somebody else, I give an example...

PS:
Thank you.

RD:
Next September I am invited to... 

PS:
Enough, enough. That means you can’t judge if you’re an expert?

RD:
I don’t need to judge myself.

PS:
Yes thank you, so you, even yourself, don’t know where the required boundaries...

RD:
I don’t need to judge.

PS:
Okay if you know chronic poisoning, what is meant by arsenic melanosis?

RD:
Melanosis?

PS:
Arsenic melanonis?

RD:
Melanosis, I can’t explain that specifically.

PS:
Then there’s no need to insist because...

RD:
I’m more to the melatonin protein.

PS:
Do you know that arsenic when it’s concerns the human body it goes into which field?

RD:
Arsenic?

PS:
Well if there’s a human victim of arsenic, that would be studied by what expert?

RD:
Well what I understand is that arsenic...

PS:
Which goes into the human body.

RD:
Yes. 

PS:
So you were speaking of accumulation and all kinds of bio accumulation.

RD:
Yes.

PS:
You claimed that you don’t know if you’re an arsenic expert or not, but you are testifying before this court under oath saying that you know the indications of an arsenic victim. Well I ask which field of science has the competence to examine, it’s in the human body, why as arsenic victim or not?
RD:
So when a person comes into this area, it’s more appropriate in my opinion, firstly is if he’s a doctor he’s an epidemiologist, a public health expert who comes in...

PS:
Alright.

RD:
Then whether in our faculty there’s toxicology, there is that.

PS:
Yes, okay, we have recorded your comments.

RD:
Okay.

PS:
In the futue, in turn, [the person] who is actually [authorized to] release a writing on Teluk Buyat is a forensic graduate, forensic doctor; judicial doctor, right. Then there’s no need, why should it be confronted with you, there’s no more connection.

RD:
There has no connection to me.

PS:
It’s only about your credibility, who has spoke a lot about chronic poisoning but even when I just started with the terms you can’t explain, so it’s fine we’ll later conclude in another way.

RD:
About poisoning, that [I] spoke a lot about poisoning, I don’t agree.

PS:
Yes, I don’t need your agreement.

RD
Yes.

PS
You spoke plenty about the waves and tides.

RD:
Yes.

PS:
Are you a physicist in oceanography?

RD:
I am the person in charge, enough since I came back I was put in charge of physical oceanography.

PS:
So you are an oceanography expert, physical oceanography.

RD:
You don’t need to ask me, inquire from the SK where I was appointed for this.

PS:
OK enough I’ll then ask who has the SK when I need it, and you can’t answer a yes. You described fish and the means you used to gather the types of fish, my question is which method you used to arrive at the conclusion of those fish types.

RD:
It’s been questioned over and over again should I answer this?

PS:
The method I asked...

HK III:
Have you answered this or not yet?

RD:
I have.

HK III:
Already answered, then it’s been answered.

PS:
Alright, whose theory you used with the method, the theory which is the basis of the method that you used, a method of your own theory or methods from other academics. if you know I’ll go after it. In which book it was published, what year, who’s the author?

RD:
Well so for those in the fishery for fish records it is very general so there’s no need to become an expert. Where the bottom feeding fish moves from it moves in a limited range, that we could already know, all the books about coral fish, etc, tell about the characteristics of each of those fish.

PS:
So the method used in collecting the fish types is by the theory and manners of which you believe is true, right?

RD:
For some things, well, I had to develop those.

PS:
Yes.

RD:
While other things were very general. 

PS:
We’ll note that, Expert.

RD:
Yes.

PS:
Do you know, ever read any literature about fish species data collection method?

RD:
That is in, so in our field, there’s a science discipline called ichthyology, a science about fish, one of which is taxonomy.

PS:
Okay enough, that means that you were using your method and there’s a method which is determined by literature. My question is you were talking about migrating fish?

RD:
Yes.

PS:
What method did you use and what data do you have so you know which fish migrate from Buyat Bay?

RD:
This is the same question as before.

PS:
Use the mike so you can be heard.

RD:
Yes well it has been answered.

PS:
My question was the method used?

RD:
For...

HK III:
What’s the answer?

RD:
Well I have...

HK III:
What’s the answer?

PS:
Yes, if it has been answered, what’s the answer?

RD:
Well there was a question of how you’d know it’s going here and there, right, we follow those who capture there and it’s been answered.

PS:
Well that’s your method, do you know that the literature has already provided methods to study and recognize the migration of fish? 

RD:
I have mentioned then that among others we used tagging and so forth.

PS:
But you didn’t follow that method?

RD:
This is a small area.

HK III:
Well so, according to his ways that’s how he, doesn’t mean that he uses the method that you know but he had already explained that this was his way.

PS:
Fine.

HK III:
Does it fit or not... 

PS:
Thank you, Your Honor, we can already clarify that he used his own method, and not that according to literature reference. Thank you there’s no more questions from us.

 [Audience applauds]

HK III:
Alright, anymore. Oh yes, we give a chance for the Defendant to ask questions or give comments on the witness’ testimony.

RBN Questions

RBN:
Your Honour thank you I have about 3-4 questions just for clarifications.

HS:
(In Bahasa) Yang Mulia terima kasih, saya mempunyai tiga atau empat pertanyaan hanya untuk klarifikasi. 

HK III:
Yes.

RBN:
As long they have the slide, could they bring that to the beginning.
HS:
(In Bahasa) Apakah bisa ditunjukan oleh slide lagi pada awalnya please.

RBN:
And while the slides are coming up I would like to ask you how much your research cost the Newfoundation because the type of sampling and stuff that you been doing is several hundred thousand dollars in my estimation.

HS:
Ya jadi sementara kita menunggu slide saya ingin tahu dari Anda sistem sampling dan penelitian anda itu berapa harganya karena dari cara-cara yang dihasilkan itu berapa ratus ribu dollar itu nilainya? 

RD:
(In Bahasa) Jadi kami menggunakan beberapa peralatan.

HS:
We’re using some of the equipment.

RD:
(In Bahasa) Dan juga.

HS:
And also.

RD:
(In Bahasa) Sejumlah teman yang bersedia untuk...

HS:
A numbers of friends.

RD:
(In Bahasa) Dengan keahlian-keahliannya.

HS:
That offer their assistance.

RD:
(In Bahasa) Dan mereka tidak mendapatkan pembayaran gaji untuk itu.
HS:
And they were not paid any salary.

RD:
(In Bahasa) Untuk materi.

HS:
As for the materials.

RD:
(In Bahasa) Saya bisa mendapat foto udara dan lain-lain saya bisa dapatkan dari teman-teman yang mengoleksi foto udaranya.

HS:
I used from friends who collected those images.

RD:
(In Bahasa) Jadi kami lebih banyak pada membiayai transportasi kami dan makan.
HS:
We only paid for transportation and food.

RD:
(In Bahasa) Yang lain-lain itu kalau itu berkaitan dengan kebutuhan kertas dan lain-lain, peralatan tinta dan lain-lain, yah itu sudah bagian rutin kami untuk mengembangkan lagi.

HS:
As concern the others like papers and typing materials that is response of our team and be donated.

RD:
(In Bahasa) Jadi tidak ada biaya yang pasti saya bisa sebutkan, kami tidak punya.

HS:
So there is no cost and I can not mention name of...

RBN:
Thank you, could you go to the slide of [unclear]

HS:
(In Bahasa) Apakah...

RBN:
Our sequential extraction.
RD:
Sequence?

HS:
How?

RBN:
Sequential extraction.

HS:
(In Bahasa) Ya secara berurutan.

RD:
Those with the chemistry.

RBN:
No its already passed.

HS:
(In Bahasa) Sudah lewat itu.

RD:
No, it’s been passed, those from Advance meaning extraction 4, right.

RBN:
Ok can I ask you if you said that you did the composition there in new sequential extraction, what was your maximum PH that you used an acid to do that?

HS:
(In Bahasa) Dalam sequence ini apa yang Anda lakukan berapa PH maksimum yang Anda capai pada waktu melakukan hal ini yang Anda gunakan?

RBN:
What was the maximum PH on this?

HS:
(In Bahasa) Hanya nilai PHnya saja.

RD:
Ok I will check...

HS:
Mr. Rignolda Lubis, Sir, in Indonesian please, I am the translator.

RD:
(In Bahasa) Maaf saya, saya akan cek dulu di dalam catatan saya untuk sequence attraction methodenya.

HS:
I would check.

RBN:
Yes I would like to know the maximum.

HS:
(In Bahasa) Saya ingin tahu maksimumnya.

RD:
(In Bahasa) Saya enggak punya PH disini tapi nanti saya lihat makalahnya.

HS:
I don’t have the PH and I will look in my articles.

HS:
The first...

RBN:
Yes you do, its on the bottom left hand corner that in his hand.

HS:
(In Bahasa) Ada disudut kiri, sebelah kiri daripada gambar yang Anda pegang.

RD::
Oh yes, the one on the left, oh yes, sorry.

RBN:
What is the number on the bottom left hand in your paper?

HS:
(In Bahasa) Mohon diberitahu angkanya disebelah kiri bawah Phnya?

RD:
(In Bahasa) Ya dari -1 sampai -5 dalam -1, -2, -3, -4.

HS:
-1, -2 up until -5.

RBN:
Ok so you subjected tailings, I did the calculation when you are testified.

HS:
(In Bahasa) Saya melakukan perhitungan pada waktu Anda sedang memberi kesaksian dari tailing itu.

RD:
OK.

RBN:
So you subjected the tailings to 1 [unclear] and up to 10.000.000, - more times acidic than PH of the sea.

HS:
(In Bahasa) Jadi Anda disini mengklasifikasikan tailing antara 1000 sampai lebih dari 10.000.000 lebih asam dari pada air laut.

RBN:
So all this is irrelevant because the sea is not acidic.

HS:
(In Bahasa) Dan dengan demikian ini tidak relevan sebab laut itu tidak bersifat asam. 

RBN:
Ok thank you.

HS:
(In Bahasa) Terima kasih.

RBN:
Could you show the next one we have that slide and tape.

HS:
(In Bahasa) Apakah bisa ditunjukkan slide kami.  Which slide?
RBN:
I would like to know if these your voices in radio interview?

 [The recording tape of the Voice of America is played]

Anchor:
Poisoning the local population, environment accused the mining company PT NMR.  [unclear] dangerous level of mercury and arsenic from the gold mining operates in the North of the Indonesian Island of Sulawesi they say that over last days here at least 30 people are died from symptoms was that mere with minamata disease caused by mercury poisoning.  PT NMR denies the judges saying it operations confirm to by the Indonesian and US environmental standards, it say all [unclear] many waste the company put in Ratatotok River of Buyat Bay.  Richard Ness, the head of PT NMR, says the company does not use mercury in its operation in Sulawesi and he questioned the accusations.

RBN:
Not true that PT NMR operations [unclear] in that area [unclear].

HK III:
Keep your legs straight, just straight do not lift, OK, try reading that what is that?

Anchor:
Mr. Ness says the company monitoring of the water is not turn any rise not level of heavy metals but Indonesian doctor living in the areas say that the test of people living in near Buyat Bay shows high levels of heavy metal and arsenic in their blood and hair.  Indonesian Doctor Medical Indonesia, DR. Rignolda has done extensive work with local villagers and was [unclear] public attraction the problems.

RD:
I found that because of tailing that 4 people already died with indication like [unclear] and also [unclear].  Others have problem in the village they have a very bad habit and some of the people have no feeling, they lose their control on some of the bodies.

HK III:
OK.

RBN:
Was that you on VoA?

HS:
(in Bahasa) Apakah ini bukan suara Anda di VoA itu?  

RD:
That last one, yes, the last one yes.

RBN:
Yup thank you.

HS:
(in Bahasa) Terima kasih 

RBN:
Cause you said back here that you aint said anything about mercury...
HS:
(in Bahasa) Karena Anda dalam sidang ini mengatakan Anda tidak menekankan masalah merkuri, dalam berita itu adalah masalah merkuri.
RD:
OK. Can be clarified because you asked, I argued earlier just because it was said that you were always this way you said that I...

HK III:
No, you said it can be proved that I never talked about mercury it was just Richard Bruce Ness who proved that you [unclear]

RD:
What I argued there was that it seemed like my mercury was the one like this, while the one in the article showed the potential after being observed from the tailing composition, so there’s arsenic so that what was evaluated.

HK III:
Indonesian Medical Doctor, Dr. Rignolda Djamaludin.

HS:
Yes Indonesian Medical Doctor, Dr. Rignolda Djamaludin.

HK III:
What does that mean Indonesian Medical Doctor? 

RD:
I don’t know the voice is from them not me.

HK III:
This.

RBN:
This is the translation of the tape from our official translator.

HS:
Yes, that’s what they said there?
HK III:
Did you ever say that?

RD:
Well this is what I had a seminar on.

HK III:
Yes, have you ever said so?

HS:
On that VoA?

RD:
I forgot, if that is what was indeed mentioned this is that result which I said earlier the medical report which I held the seminar on.

HS:
Yes yes he said that

RD:
Yes.

HS:
Well that’s why the one which Mr. Rignolda Lubis was the one speaking on the VoA, whose voice was recorded?

RD:
Yes what I thought was this point that was being...

RBN:
This ok, this our best effort to translate what you stated in english to Indonesian.

HS:
Yes.

RD:
Well this is my monitoring data on the death and their reasons, medical records, and other things. 

HS:
I have some [unclear].

RBN:
Ok I do have some concluding opinions.

HS:
(In Bahasa) Saya mempunyai beberapa opini Yang Mulia dan sidang Majelis Yang Terhormat. 

RBN:
In my opinion this expert witness has represented himself as a medical expert, a toxicologist, a marine fishery and coral expert, a geo chemist, a bio chemist and a oceanographer and a sociologist.  I reject this witnesses testimony and its entire deed and I believe the only expertise this witnes has is to make anecdotal information, misrepresent science and confused the general public.

HS:
(In Bahasa) Menurut pendapat saya Saksi Ahli ini telah mempresentasikan dirinya sebagai seorang ahli kedokteran, seorang ahli toxicology, seorang ahli perikanan kelautan, seorang ahli terumbu karang, seorang biogemis, seorang geokemis, seorang oceanograper dan seorang ahli sosiologi.  Saya menolak kesaksian Saksi ini secara keseluruhan dan saya percaya bahwa satu-satunya keahlian yang dimiliki saksi ini adalah mengumpulkan informasi anekdot, menyalahartikan hal-hal ilmiah dan membingungkan masyarakat umum.

RBN:
In fact it is my opinion this witnes along with the few others misrepresent facts and made outrages claim without evidence to support those claims which started the national sensation and the press. This witness misrepresentation the truth allegations have distrupted live and cause several hardship to the community around our mine including fear, confusion and loss of economy as well being to the communities.

HS:
(In Bahasa) Menurut pendapat saya pada kenyataanya Saksi ini bersama beberapa saksi lain telah mempresentasikan dengan salah fakta-fakta dan telah membuat pernyataan yang luar biasa tidak menyenangkan tanpa adanya bukti-bukti yang mendukung pernyataan‑pernyataannya yang telah menyebabkan suatu sensasi nasional dalam berita pers.  Presentasi salah dari kebenaran serta tuduhan-tuduhannya telah mengacaukan kehidupan dan menyebabkan kesulitan besar pada masyarakat sekitar tambang termasuk terjadinya ketakutan, kebingungan, dan kerugian–kerugian ekonomi pada kesejahteraan dari masyarakat tersebut. 

RBN:
And I believe there is a high probability that this witnes has works with other in this disinformation effort that he is disrespected his academic instution, goverment authority and legal system of this country. His malicious allegations most probable in collaborations with others have confused goverment authorities, the public at large and most single we habitly resulted in not just 32 days detention of my co-workers.

HS:
(In Bahasa) Saya percaya bahwa terdapat suatu kemungkinan besar bahwa Saksi ini telah bekerja sama dengan sejumlah orang dalam usaha disinformasi, bahwa dia telah tidak menghormati lembaga pendidikannya serta para pejabat pemerintah dan sistem hukum negara ini. Tuduhan–tuduhan jahatnya yang kemungkinan besar dilakukannya bekerjasama dengan orang lain telah membingungkan pejabat pemerintah, masyarakat, dan secara perseorangan telah mengakibatkan penahanan 32 hari dari para staf saya.  

RBN:
Thank you.

HS:
(In Bahasa) Terima kasih Yang Mulia.
HK III:
OK well so that was his response, well, that is his right to give comments on the testimony that you gave earlier, so thank you for your explanation, please.

HK III:
Don’t, don’t.

J4:
Don’t Mr. Robert.

HK III:
Return it as it was, yes today 2 witnesses, right?

J1:
3 more witnesses.

HK III:
Well, it’s been quiet tiring the court today, so already 2 witnesses today and today also the witnesses, indeed called 2 witnesses which were experts, called experts. And we ask again to the Prosecutor are there any more witnesses to be called?

J1:
Okay thank you, Your Honor, we have 3 more witnesses left as is in the BAP and there are 2 facts witnesses. But this is what we attempt for the next court if the Judge wishes we will try to present 3 expert witness. Because these 2 facts witnesses that we have searched everywhere haven’t been found.

HK III:
Haven’t found, huh?

J1:
Perhaps our plan is to call, because just these 3 witnesses left.

HK III:
OK. So we will give another chance this one week to present 3 expert witnesses if there’s any, then after that we will see how as I said in the previous court also the panel will see the realization of calling of those witnesses. Later could be analysed by the Judge if there’s any more possibilties of their presence such as from the laboratory, right, so from there the Panel examines if the Prosecutor can’t present them again if there’s no objection from the Defendant read, perhaps read like that. But first to focus on those 3 expert witnesses, right, there’s still a possibility the would come, right? OK yes so we adjourn the court for one week to give another opportunity which according to the Prosecutor there are 3 more witnesses to be heard their testimonies, so still giving the opportunity to and after the witnesses from the the Prosecutor side are done, there will be an opportunity for witnesses from the Defendant’s side, and also if the experts are to be called. So the court is adjourned for one week, so what’s the date, 10 of March...

LMPP:
Your Honor, before the court is closed could we get the slides, we will copy the expert’s slides because we need it for our analysis?

HK III:
Was it in the report yesterday?

LMPP:
No.

HK III:
There’s no report, wasn’t the research result presented yesterday, there is, right, I think that’s the same as was whatsit.

LMPP:
The data is a bit different, it’s easy just insert the USB then half a minute it’s transferred.

HK III:
Well try asking later to Prosecutor if the witness would like to give that or not, OK?

J1:
Yes, the license is with the expert.

LMPP:
It’s still here, Chairman.

HK III:
Oh where is he?

LMPP:
Still here.

HK III:
Where?

LMPP:
The data is still in this laptop, it can be copied in a moment.

HK III:
Yes but it has to be with the permission from the owner, I mean.

LMPP:
But it was already a part of this court, it was the materials for this, right, so we can respond, we should be able to obtain it because it’s been presented in this court, Your Honor, one minute is enough, OK.

HK III:
But I think if...

J1:
But this was an expert, so we just wait for the permission from the expert. I can’t give the liberty to give it away.

HK III:
This is not the logic used I know, the logic used is that this was the testimony and that slide is a testimony, but maybe he didn’t have a chance, so asked for the slide as...

LMPP:
And the Prosecutor’s questions were based on that, how can they not have it.

HK III:
Based on the slides but...

J1:
Yes right but this is his copyright, his research rights. We have to ask for the license, research ethics.

HK III:
OK it’s up to you how it’s, so the court is postponed until the 10th to give chance for the JPU side to call 3 more expert witnesses.

 [Gavel thumped] 
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 [The panel of judges enters the courtroom. Press is given time for photographic documentation].
HK III:
Proceedings of criminal hearing no. No.284/Pidana Biasa/2005.PN Manado against defendant PT Newmont Minahasa Raya and defendant Richard Bruce Ness, is hereby declared open and accessible to the public 

 [judge hits the gavel]

HK III:
The defendant please be seated. Before commencing this hearing, is the defendant in good health today? 
RBN:
Yes I am.
HS:
Yes, Your Honor I am healthy 

HK III:
If you are healthy we may proceed with the hearing. We ask the Public prosecutor who will be the witnesses attending today? 

P1:
Thank you Your Honor, we have two expert witnesses 

HK III:
We have the witnesses, right?

J1:
Yes.

HK III:
Would the Defendant and the interpreter please take a seat next to the Defense Lawyer team. The Public prosecutor please call your witness into the courtroom. 

J1:
Thank you Honorable Panel.  [I call] Dr. rer. nat. Budiawan.
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Budiawan

[the witness enters the courtroom]

HK III:
You have been called as an Expert Witness. Have you ever conducted a study in Buyat bay? 

BW:
Yes.

HK III:
You have.  

BW:
Not a direct study, what I mean is [a study] related to the Buyat case, yes. 

HK III:
I see. So you….

[recording interrupted]

BW:
...with materials dangerous and toxic to the environment and related to humans.

HK III:
I see. Your full name, what does it mean, Doctor right? Dr means doctor? 

BW:
Correct.

HK III:
Rer. nat. what does it mean?

BW:
Rer. nat, [unclear] basically it relates to a German degree, specifically in science or toxicology 

HK III:
Your name is Budiawan, right?

BW:
Correct, Your Honor

HK III:
Born in Jakarta, 12 July 1960, correct?

BW:
Correct Your Honor.

HK III:
Muslim, lecturer and researcher in the Chemistry Department and head of the Center for Research of Environmental Risk and Safety, FMIPA (Faculty of Mathematics and Natural Sciences), University of Indonesia, correct? 

BW:
Correct Your Honor.

HK III:
You live in Bukit Cengkeh I Housing Complex, Jalan Jambi Blok AVIII No.4B, Depok, correct?

HK III:
Correct Your Honor.

BW:
Your office is in Building A, second floor, Puska RKL FMIPA University of Indonesia, correct? 

BW:
Correct Your Honor 

HK III:
You have been called by the PP as an expert witness. Before swearing you in I will ask, are you acquainted with Richard Bruce Ness?

BW:
Not directly, never [unclear].

HK III:
No, ok, so you will now be sworn in as an expert witness. Please rise.

[The witness takes the oath]

HK III:
You said, as an expert witness, that you conducted an indirect study [unclear], what did you study? About what?

BW:
Thank you Your Honor. What I did was, at the time four people saying they were Buyat residents came to my university and I did a [unclear] applying a chemical process and standard operating procedures applicable in academic research and we informed the outcome in the form of results to the community related with the mercury content found in the four Buyat residents from whom we took blood samples. This was the first thing we did. Then….

HK III:
Hold on, hold on.

BW:
Yes.

HK III:
You conducted a study on a number of Pantai Buyat residents, is this correct? 

BW:
Correct, Your Honor.

HK III:
When you did this study, did the residents from Kampung Buyat, Pantai Buyat come to Jakarta or did you go to the village of Pantai Buyat to conduct this study? 

BW:
The four residents of Buyat Pantai, they came to our campus and asked for our help.

HK III:
How many people did you examine and what did you test for? 

BW:
Yeah, there were four people and I tested their blood content .

HK III:
How many people?

BW:
Four.

HK III:
What was tested?

BW:
Content...

HK III:
Blood,and?

BW:
Mercury levels in the blood.

HK III:
Just that, right?

BW:
Yes, that was the first thing I did.

HK III:
The second?

BW:
Then after this issue spread the investigating team from Mabes POLRI (Indonesian Police Headquarters) came and asked us to analyze a number of samples of blood and urine [for mercury] as well as in the nails and hair of the Buyat residents. Also some biota samples… 

HK III:
Nails, hair and blood, right? 

BW:
Yes.

HK III:
I want to know about your educational background. Okay, you said you are a toxicologist and so on, but I want to know about your educational background first. 

BW:
Yes, basically my educational background is chemistry which I continued [to study] to PhD level in Toxicology specifically related to toxic substances and in this case the science of toxicology studies the behavior of chemical substances, both inside living organisms which include both biota and humans  and what effects or negative impacts they have on the conditions of these living organisms or humans. In principle toxicology is a science that teaches us how to make assessments and also to explain what takes place as an effect of exposure to chemical or toxic substances and the related hazards. 

HK III:
I don’t want to know [that], what I mean you are an undergraduate, graduate (S1), master (S2), PhD (S3) or whatever 

BW:
I am a Chemistry graduate, then I continued my studies  to Master degree in Toxicology, followed by a PhD also in Toxicology. 

HK III:
Toxicology, right?

BW:
Yes at the Institute...

HK III:
So, what is your final S?

BW:
S3 (PhD).  At the Institute of Toxicology of Wessburg University, Germany.

HK III:
Germany, ok.  You mentioned nails, blood and hair, right? 

BW:
Yes.

HK III:
Other than that what did you examine, other than humans? 

BW:
Yes, other than humans there were some biota samples, fish, some squid or other biota present in the Buyat samples brought by the investigation team at the time. I also analyzed that. 

HK III:
In your statement to the police (BAP) you compared the outcome of your study with the Buyat Pantai resident, right? 

BW:
Yes correct.

HK III:
I see here [it was compared]  with Labuan, Pandeglang waters. What does it mean? 

BW:
Yes, this is to compare. To compare how the residents, meaning [residents of] Buyat Bay in the understanding of coastal residents and also in the area of Pandeglang which is also a coasta community.

HK III:
What I mean is, why did you use the waters of Labuan in the District of Pandeglang as a comparison. What is the background [for this choice] ? 

BW:
I did not take that samples Your Honor, they were provided  by the Mabes POLRI investigating team. 

HK III:
What was the outcome of your study on these Buyat Pantai residents, you said four people. What did you find? 

BW:
Well...

HK III:
Specifically mercury or including arsenic? 

BW:
For the first four Buyat residents what I found was specifically mercury and I referenced the data based on WHO data related to a reference source. Generally, in  the four residents of Buyat [the mercury] already exceeded normal levels, meaning that the four Buyat residents tested positive for mercury content in the blood.

HK III:
Is mercury found naturally in humans or not? 

BW:
Mercury is a foreign element in the human body and it should not be there and it is not present naturally.

HK III:
So, naturally, it is not found  in the human body?

BW:
Naturally, no.

HK III:
I thought there was mercury in the human body…

BW:
There is not.

HK III:
There is not, right?

BW:
There is not.

HK III:
So, you concentrated on mercury, right? 

BW:
Yes, for the first four. 

HK III:
So, what was the result, high? 

BW:
Yes.

HK III:
High mercury [levels] right?

BW:
Correct Your Honor. 

HK III:
In your study, did you work with health organizations, for example the Department of Health or what, so, meaning, what is the  effect of high mercury [levels] in the human body, you did not involve them, only yourself based on your experience as a toxicologist, only yourself, you reported the findings, correct? 

BW:
Correct.

HK III:
Do you know how that amount of mercury affects the human body?

BW:
Yes, in toxicology terms the presence of a toxic substance, in this case mercury, [...] toxicology is a discipline that studies the effects of  toxic substances and in this case I conducted a literature study related to the effects of mercury in the human body. I also studied the symptoms or effects real or potential  of mercury presence in the human body. 

HK III:
In your report, did you also mention what can be the effect of that amount of mercury, it is there right, you reported that finding? 

BW:
Correct.

HK III:
Is there a mention of what could happen to a human? 

BW:
Yes, I reported that Your Honor. So, in this case and  with that amount of mercury in the blood, and I used WHO or IPCS (International Program on Chemical Safety) references, if Buyat residents have [a mercury level of] between 5 and 50 ppb in the hair or 200 to 500 ppb in the blood then the Buyat residents are at risk of what we know as the Minamata disease where the  possible effects are tremor, or disfunction of ther nervous system and this happens in the long term. Why in the long term, because if mercury, meaning methylmercury, enters the human body it will accumulate.

HK III:
Measurements, do you know what are the WHO measurements on human body tolerance? 

BW:
Yes, based on…

HK III:
How much?

BW:
8 ppb or 8 pico gram per liter.

HK III:
When did you do this study? 

BW:
Approximately in  2004, Your Honor.

HK III:
Month?

BW:
I forget your Honor, approximately October Your Honor. 

HK III:
October, approximately 2004, yes? 

BW:
Yes.

HK IV:
Mr Expert Witness, I only have one question. You said that the result of your study of the four Buyat residents  was that  [their bodies] contained traces of mercury. Can you explain what causes mercury to enter the human body, how does it happen? 

BW:
Yes, well Your Honor, in general terms an element can be introduced through a process or  exposure, it can be through what is called the food chain, water, air and also through skin contact. Well, this depends on how such element present in nature enters the body through food, meaning the consumption of mercury-contaminated food. If it enters [the body] by inhalation, through the air then it will enter through the human respiratory system. But  if [the contamination is]  by skin contact then it will be by a process of absorption, however the two most dangerous possibilities are the first two, that is through inhalation and through… 

HK IV:
Through what did you say?

BW:
Inhalation,  the respiratory system and also by ingestion, swallowing, that is through the food chain. 

HK IV:
I see, You said that you also tested fish, is that correct? 

BW:
Yes, indirectly I tested fish, the samples I was given. 

HK IV:
Samples yes?  

BW:
Yes.

HK IV:
Who brought you  the samples? 

BW:
The  Mabes POLRI Investigation team.

HK IV:
The Mabes POLRI investigation team. What were your findings on the fish? 

BW:
Yes, some of the samples I received tested positive for mercury and also positive for arsenic. 

HK IV:
Could it be that if humans consume that sort of fish, they can be contaminated? 

BW:
Well, Your Honor, this becomes an issue if the fish, or in this case a type of marine  biota, is continuously ingested by humans after a certain period there is a potential risk to the human body, in fact even an impact and this is what concerns toxicologists in relation to the exposure through the food channel. 

HK IV:
Enough.

HK III:
There is something I want to ask before handing over to my panel members. When you did this study what sort of laboratory did you use to test blood, nails and hair, what sort of laboratory?

BW:
I used my own laboratory, that is the research laboratory in the Chemistry department of Universitas Indonesia, the laboratory we usually use in our research studies related to community services. We have istruments and  standard methodology we use as a laboratory specially for university studies and research.

HK III:
The Public Prosecutor may examine the witness.

J1:
Thank you Your Honor. I will proceed with the questions. Mr Expert Witness, you said that you tested the first four Buyat residents, that is, those who sought your help to be tested? 

BW:
Correct.

J1:
If you said the first [group], then do you mean that there was a second, third etc? 

BW:
Good, thank you Mr PP. Of course the first was based on the request by the four Buyat residents to us; the second was at the request of the  Mabes POLRI team who came to me to ask for an analysis and examination of samples brought to me at the time. 

J1:
Brought?

BW:
Yes.

J1:
Samples, meaning that, my question was the four people? 

BW:
Yes.

J1:
You mean the second was also people?

BW:
Yes, the second [group] was samples from nine Buyat residents according to the information received from the Mabes POLRI team and a number of fish samples or marine biota found there. 

J1:
Oh that’s it, so what I want to know, the samples you received were they people or samples originating from people? 

BW:
Yes, samples taken from people, that is, blood samples from people, in this case Buyat residents. 

J1:
The first [group], was it people that you met or were they samples too? 

BW:
The first it was people who came directly to me. We have a standard operating procedure I took them to have the blood sample taken at the Universitas Indonesia clinic and there I obtained the sample from the clinic to conduct the content analysis on the four Buyat residents for the first sample.

J1:
Oh yes, so in concrete terms what I asked, who took the samples of the first four people?

BW:
The Universitas Indonesia clinic took the samples, meaning there is a doctor there. 

J1:
Oh, so you used a laboratory? 

BW:
Yes I used a laboratory 

J1:
Secondly, [this makes no sense] itu Saudara teso in concrete terms what I asked rima sampel itu dari?

BW:
The Mabes POLRI  team as the investigators. 

J1:
The Mabes POLRI team, well you said that there was mercury and arsenic in the human blood. What I want to know, how high was the level when you tested the blood of the residents, I want to ask, I want to know, how far, how much did you find at the time, how high was the mercury level? 

BW:
How much, because there is much data, perhaps you will allow me to show the results in terms of data as [unclear]. 

J1:
With the Panel’s permission 

HK III:
You may proceed

BW:
Thank you.  

J1:
You might want to operate it yourself if you can, while you explain. 

BW:
Thank you Your Honor, with your permission… 

J1:
Please go ahead.

BW:
Good, this relates to the four Buyat residents who came to me. The first was Sri Fika Modeong, then Juhria, Masna Stirman and Rasit Rachmat.  And this is the analysis methodology applied and this is the data obtained from the analysis of the blood samples where it can be seen that for  Sri Fika it was approximately 9.51 ppb or microgram per liter, Then Juhria with 22,50 and also Masna with 14.9 and Rasit 23.9 and this data was referenced against mercury average in the blood in relatioon to data obtained from IPCS that is,  International Program on Chemical Safety No.101,1990 which says that an average of 8 microgram per liter or 8 ppb, is the normal level.  In this case, of course, especially if we look at this data, the mercury levels in the blood of the four Buyat residents exceed normal level values as we referenced for mercury level in the blood. Of course I am not solely responsible for the results, meaning there was a lab, another laboratory who did an analysis returning the same, in fact higher values than those I had obtained at the time.

HK III:
Please just talk about your own test results. 

BW:
Yes, thank you. 

J1:
Yes, these are the results of your tests, right? 

BW:
Yes.

J1:
I want to ask, I want you to confirm Mr Expert Witness, you said that an average of 8 microgram of mercury in the blood is normal? 

BW:
Yes.

J1:
This is your basis for determining the normal levels in the blood, where did you find this value? 

BW:
Yes.

J1:
What was your basis? 

BW:
The basis was that in principle mercury should not be found in the human body...

J1:
Ok, I... in principle it should not? 

BW:
It should not.

J1:
However, I see that you said that the normal level in the blood is 8, so there is [mercury]. What I want to ask, where did you get that average [value]? 

BW:
This average originates from various studies of coastal communities and in general for fish-eating communities, therefore the average mercury content in the blood is 8 ppb.

J1:
Meaning, it is possible in the human body? 

BW:
If these people live on the coast or comsume fish, meaning fish that may contain mercury in its organism. 

J1:
Oh...

BW:
So the value of 8 is an average value based on WHO studies for the global community and in particular for coastal communities who are suspected or, what’s its name, have been studied, they consume some kind of biota potentially contaminated or containing mercury so that with the data a reference was made determining the value of 8 as a value that, it could be said, relatively does not cause direct visible effects.  

J1:
Indirectly… effect that, relatively, one could use the term ‘it can be tolerated’? 

BW:
Yes, within tolerance, meaning a value relative in principle if applicable to humans, therefore with this value of 8 it is relative to say it does not have a visible potential or a visible potential risk so that the symptoms are not visible. However, this goes back to the principle that the human body does not contain mercury, yes. So the value of 8 is the value given as the safety threshold in…

J1:
Yes, that means relatively safe. Ok, is this determination the result of your study on the average or is there a source or regulation determining that the value of 8 can be considered safe?

BW:
Yes the  IPCS .

J1:
IPCS.

BW:
International Program on Chemical Safety used as reference by WHO. I have not done any research myself on the value of 8. 

J1:
Yes, this is what I meant. Is the value of 8 the result of your own research or where does it come from?

BW:
No, [unclear] it is a literature reference

J1:
A literature reference from IPCS.

BW:
Yes.

J1:
International Program on Chemical Safety?
BW:
Yes.

J1:
Good, I will continue. Mr Expert Witness, you said there was a second testing right, the second testing, was it also done on the results, the results of the second testing, where you said 9.51 for Ms Sri Fika regarding mercury level. What was the result of the the second test? 

BW:
Yes, please.  I will continue. Yes this is the second sample, from  the 9 Buyat residents, the one we received from the Mabes POLRI investigatin team.

J1:
From the  Mabes POLRI investigation team.

BW:
And we can see there are some of the Buyat resident samples which, in general terms, show positive for mercury, in general. But if in this case we refer to the value of 8 … 

J1:
IPCS.

BW:
IPCS, then there are three people exceeding the reference value. Then I also tested hair and nails. 

J1:
I, well, what you highlighted in red, you said that is what exceeded the average, yes? 

BW:
Correct.

J1:
8 ppb.  I see no red value in the hair there.

BW:
Good, this indicates, yes, I said that in the hair there is a data, a biomarker, a bioindicator if a person has been exposed for a long period and if the value exceeds 2000 or approximately 5 to 20, 5 to 50 ppb yes, then it shows that the person has been exposed to the point that the person [unclear] [to] experiences Minamata effect it requires higher dosis.

J1:
Yes. I wish to ask what was in the nails and the hair, can it be categorized as safe substance to be in the human body regarding the levels… 

[End of recording]

BW:
...then this nature will no longer apply, meaning symptoms start to appear but the values obtained here are relative, of course in this condition they are relatively safe, in inverted commas, I would say. Why do I say that, but if these people continue to be exposed  then the effects of accumulation would become apparent or would cause to exceed or to reach an effective dose [level?] causing a Minamata condition or symptoms, in the case of mercury. 

J1:
Well, you have explained that, you have also said that you received samples of fish or marine biota. I wish to ask how far your examination of the fish samples went and if you have data for it? As for the questions regarding humans before, now regarding fish, the samples, marine samples, other samples.

BW:
I did not bring the data related to this sample. In principle there are mercury levels, it is in the BAP (sworn statement) here.

J1:
Oh, no...

BW:
I did not [unclear], did not have the time to include it in the presentation.

J1:
Even so, in your test results, did you find mercury levels?

BW:
There was mercury, there was arsenic.

J1:
We see what you presented regarding mercury in the human body as you tested. The people who came to you and where you took the samples yourself in your clinic, in your laboratory and samples taken by the Mabes POLRI investigation team, how far [detailed?] was your testing of arsenic in the human body, the bodies of those people? 

BW:
Good.

J1:
Arsenic. You have already said there was mercury, was there arsenic? 

BW:
Just a minute Mr PP [unclear]. Yes, this is the result of the arsenic levels from the blood samples of the Buyat residents.

J1:
What, oh yes, this is arsenic yes? 

BW:
Yes.

J1:
Arsenic yes, before [it was] mercury yes?

BW:
Yes.  

J1:
Only the tables are the same because the names, yes, this yes, try to explain, like that, approximately like that yes? I do not understand is it the black [figures] that can be tolerated or the red? 

BW:
Well, if we look at the data on this table yes, if, of course there is not, a reference stating the threshold value or the biomarker index, yes the biomarker index related to exposure refers to arsenic. 

J1:
Biomarker index, please, can you  explain? 

BW:
The biomarker index is an index giving the levels of a contaminating metal or substance present in the human body, in this case a biological sample, that is, it can be blood or urine.  The WHO does not include arsenic levels but based on research studies adopted by WHO, like I gave here, it is stated in literature WHO, 2002 that the relative [values] in the blood are between 0.3 and 2 ppb for arsenic.

J1:
Yes, for arsenic, inside what?

BW:
Inside the blood.

J1:
Arsenic inside human blood. You also included nails. Indeed, was there arsenic in the nails? 

BW:
Yes arsenic in the nails is an indicator yes, an indicator of long-term exposure, in this case the results we obtained from the investigation team’s samples showed that there was a value in excess if we refer to the WHO literature of 2002, that is 20 to 500 ppb in that kind of range. For Cyntia, 21 year it was approximately  543,40 ppb, and, of course this value exceeds the range of 20 to 500 ppb if we refer to… 

J1:
WHO?

BW:
Yes.

J1:
So you used  the WHO literature as reference? 

BW:
Yes.

J1:
In this case WHO. I [unclear], do you have or do you have not data, because if in the BAP there is [mention of] fish, how high are the metal levels you foud in the fish? 

BW:
Excuse Mr PP, in this case I did not include, did not represent but maybe in the BAP… 

J1:
Yes.  Do you still remembe,r I want to ask you, do you still remember the results of the test in relation to the marine biota? 

BW:
Yes.

J1:
What fish, the name is here, for question 21? 

BW:
Yes.

J1:
21, the analysis result of  those tested showed mercury and arsenic levels presence in the collected marine biota [unclear] grouper? 

BW:
Yes.

J1:
I see that the investigators have included it, did you do the fish  testing at the time or not?

BW:
Yes I did it, and Mabes POLRI also did it in another laboratory, then Mabes POLRI brought me the data and asked me to do check those levels. 

J1:
Oh, you checked the study result of...

BW:
Mabes POLRI.

J1:
Mabes POLRI.

BW:
I did part of it too.

J1:
You did part of it?

BW:
Yes.

J1:
But here I do not see the part of it. 

BW:
That is the  BAP what I have included is the BAP based on data from the samples taken by Mabes POLRI.

J1:
The samples were taken by Mabes POLRI?

BW:
Yes.

J1:
So the samples taken by Mabes POLRI are the ones yuou checked? 

BW:
Yes.

J1:
I want to ask, this has already been included in the BAP? 

BW:
Yes.

J1:
In your opinion, yes, metal levels of mercury and arsenic found in the fish  as per the BAP, where these levels within the tolerance threshold or, let’s put it like that, below or above the tolerance threshold and then the question about tolerance threshold, how far [high?]? 

BW:
Yes, to see that, to relate it to the biota in this case fish, the reference used could be  the decree issued by the Drugs and Food Supervision Board (Badan POM) which has issued decree no of 1989 relating to levels of arsenic, that is 0 point, as far as I can remember 0.2 

J1:
Decree by Badan POM?

BW:
Year 1989.

J1:
Year 1989, what were the arsenic levels, we [take it] one by one? Badan POM Decree regarding marine biota?

BW:
Yes, we can see here, the maximum limit in the understanding of Badan POM Decree for arsenic it is 0.01 to 2 ppm.

J1:
For arsenic?

BW:
Arsenic.

J1:
For arsenic 0.01 to 2 ppm.  That is for arsenic according to?

BW:
Badan POM.

J1:
Badan POM 1989.

BW:
Then there is a reference based on KODEX. KODEX is an agency operating  under the WHO. In this case WHO determines the limits of tolerance or the maximum level regarding metals or toxic chemical substances in the biota as per this sample where the values fluctuate between 0.50 and 0.5 ppm.

J1:
Let me make a note of this. KODEX from WHO? 

BW:
WHO.

J1:
The maximum level for arsenic is how much? 

BW:
0.5.

J1:
0.5, that’s maximum but you have 0.5 to 1? 

BW:
1 is the Badan POM.

J1:
Oh, yes.

BW:
For mercury levels.

J1:
Wait a minute, arsenic first for KODEX, arsenic was 0.01 to 2, that was for Badan POM? 

BW:
Correct.

J1:
That was for Badan POM, so for KODEX what is the maximum value?

BW:
In this case, for Badan POM, the highest value was taken, that is 2 ppm. 

J1:
Yes, 0.1 to 2.

BW:
Ya. 0.01 to 2.  0.01 is the KODEX [value] for some metals, specifically arsenic. 

J1:
Oh, so for KODEX the maximum standard determined is 0.01? 

BW:
Yes.

J1:
That is for arsenic?

BW:
Yes.

J1:
When we will look at mercury [unclear] 

BW:
Yes?

J1:
What?

BW:
For mercury it can be seen too yes, the KODEX… 

J1:
For Badan POM?

BW:
Badan POM uses 1 ppm.

J1:
Badan POM maximum 1 ppm?

BW:
Correct.

J1:
and KODEX?

BW:
0.5.

J1:
0.5?

BW:
Yes.

J1:
0.5.  Right, now I am asking, the results of the study in that time, do you remember as an expert when you were showed the study results by Mabes POLRI, did they exceed those standards or were they below, as far as you can remember? 

BW:
As far as I can remember some exceeded the values determined by Badan POM decree and by KODEX.

J1:
So what?

BW:
Yes.

J1:
Was this included in the BAP? 

BW:
Yes.

J1:
If this is the case I ask a confirmation, is it true that [they were] included in the BAP? Is what was included in the BAP true? 

BW:
True.

J1:
True.  Good, Mr Expert Witness, you have explained the question from the judge, that in  the process it can be in the human body, I want you as the expert to be more specific, you said it [contamination] can be from the fish, from inhas, what is it?

BW:
Inhalation.

J1:
Inhalation, that’s it.  Can you explain in more details how it can enter through the [food] chain, because if we take data on the marine biota  there is plancton and how can it from the plancton reach humans, like that… 

BW:
Good.

J1:
Please.

BW:
Thank you.

PS:
Your Honor, the question from the prosecution  refers to plancton, Now, as far as I know the witness’ expertise is toxycology, so there is a departure from one branch of biology to another which entails a different sector, at least in my opinion that’s the case. 

HK III:
So it is like that, yes, limited to direct research right, what I mean the research conducted by the  Expert Witness, meaning on the hair, nails and on the fish yes, the fish samples received, I think that’s it, right?

PS:
Your Honor, if I may make a small correction regarding the fish sample,  the witness said he did not test the fish but read the police report and analyzed the data, not the fish. Thank you. 

HK III:
Yes, the analysis results whether analyzed from the police data or others, but what you analyzed was just that right? 

BW:
Thank you.

J1:
Did you not also provide an explanation, as well as the  results of other tests and so on and so on, that is not needed, eventually we shall also hear about the rest of it, so you stick to what you did, the study you actually did and that you explained to us, that is what you explained yes so that there is no objection. 

BW:
Yes.

HK III:
Yes ok.

BW:
Goos, thank you.

J1:
Good, just a minute Mr Expert Witness, I will change my question, however, Your Honor and members of the panel, my question is not about plancton, like the question asked by the member of the panel earlier,  my question is how can it be that mercury and  arsenic can be found in the human body, that’s my question.

PS:
Your Honor, if that is the question of the prosecution, this has already been answered and there is no need to ask it again, the witness has already said [mercury enters the body] through the food, how the food is served is  not the witness’ business to research because the witness has already answered, through the food, the food lives in the sea, on land, the witness has never been to Buyat, so… 

HK III:
Alright, alright...

PS:
So please keep within limits. Thank you. 

J1:
I think we are not yet very clear how, according to the PP, the PP has an opinion and also wants to know as clearly as possible how the process takes place so  that [mercury] can enter the human body, because if I am not mistaken, the witness only explained it  broadly.

HK III:
No, no, wait, if I am not mistaken a member of the panel, Maxi, already asked the question so let us not repeat it,  just review your notes on how mercury can end up in the human body. The possibilities, if I am not mistaken, are like the witness already explained, through the food chain etc.

BW:
This is only the judge, if I am allowed to explain how the process takes place. 

HK III:
So, like that...

BW:
Like...

J1:
So this is what I mean, there is nothing wrong, nothing wrong if we [unclear] in details. 

HK III:
No need to continue about plancton and to dwell on it over and over.

BW:
That is the pathway  or the process whereby mercury or methylmercury enter the human body.

HK III:
The possibilities that mercury can enter the human body can be through hair, nails and blood, this is the process of the possibilities… 

BW:
Correct.

HK III:
Please.

J1:
In chemical terms, I want to ask the Expert Witness his expert opinion. 

BW:
Yes.

J1:
Is it a chemical process?

BW:
Like this, we know that mercury is a toxic and hazardous metal, and if  it can be in  the environment whether in the form of metal, biota or micro-organism over a long period of time, if it accumulates, it will start a process, change its structure from a chemical substance to another structure, yes in the form of metal it can change into an organ of the metal [?]. In this context if it is in the environment the biota can absorbe it , soak it up or eat it, indirectly through a process that I have explained as the pathway… 

J1:
Pathway, pathway, I heard the witnesses the other day talk about pathway, what is this pat way anyway?

BW:
the exposure channel...

J1:
exposure channel?

BW:
Where there is contact, and we can see it here, the fish is a biota, where the small fish is eaten by its predator and that fish can then be consumed by humans. If this happens and it reaches humans, then this is the concern and this is what happened in Japan as, for example, in the case of Minamata regarding mercury levels.

LMPP:
Honorable Presiding Judge, could it be that what has been explained here  is methylmercury? 

BW:
Mercury becomes methylmercury.

LMPP:
So mercury becomes  methylmercury, just to confirm it, yes, what you mean is methylmercury, right? 

BW:
Yes.

LMPP:
Good.

J1:
What about arsenic?

BW:
Yes.

J1:
Is it the same?

BW:
In principle hazardous toxic metals, in principle, behave like that. 

J1:
Oh, so in principle both mercury and arsenic… 

BW:
Correct.

J1:
I will use your term, pathway, is it like that? 
BW:
Yes.

J1:
Correct like that?

BW:
Yes like that.

J1:
Good, I want to ask, you said that ideally those metals should not be in the human body. Actually how big is the hazard or the risk incurred if those metals are found in the human body, or if the metals are present in excess of the average [values] or tolerance threshold  like you said earlier, what would that cause? 

BW:
Yes, of course if these metals [are present] and then a person consumes maximum levels of those metals, then they will accumulate; both mercury and arsenic show this tendency to accumulate and if it reaches effective doses – a dose that brings a response – such as in the Minamata case when [an accumulation of] 200 to 500 ppb indicates symptoms of Minamata [disease]; however because both mercury and arsenic are hazardous substances in toxicology terms an acute effect sets in if the dose is large and  there will be a rapid effect, the person becomes dizzy, vomits and possibly dies. However there is also a chronic effect, or an effect of small doses, and as we see here, effects from small or high doses   will cause the substance to have a long term effect and this is another of our concerns in the understanding of toxycology so there is a long-term effect ad a short time effect. In general terms the long term effect although in small doses and concentration [the substance] can cause a long term effect but this could happen within an unobservable interval of time or the symptoms may not yet be detected  because in toxicology terms there is a dose under the acute dose level that we call NOEAL (No Observation Effect At First Level) at the lowest dose so that hazardous and toxic substances consumed continuously by people will continue the exposure and in the long terms these effects will certainly appear. 

J1:
So that is the chronic effect 

BW:
Yes, chronic effect is the name.

J1:
Chronic effect.

BW:
Yes.

J1:
I want to be more concrete, if I have arsenic [in the body] will my symptoms be those, meaning what will happen to my body? 

BW:
Well, it depends on the amount, what we are looking at here is an example of the long term effect of arsenic [intoxication]? 

J1:
Yes.

BW:
This we also see, the acute effect of mercury I have already explained, yes, this is the effect...

J1:
Arsenic?

BW:
By arsenic, what we have seen in the Minamata case is the effect of mercury, this is a description of the effect of arsenic intoxication, which although in  the small amounts I mentioned, can turn into keratosis, hyperpigmentation and these symptoms can be seen if the effective dose has been exceeded, that is the effective dose above the threshold value or tolerance value that… 

J1:
that’s the effective dose?

BW:
Yes. And symptoms like...

J1:
Yes, the symptoms, what are they like? 

BW:
Yes, acute, so arsenic contamination in large doses can cause a reaction within 30 to 60 minutes, or if we learn from the Munir case, he had 4 grams and that, of course, causes death.  

J1:
Death?

BW:
Yes.  The appearance of symptoms may be delayed if the arsenic enters the body through the food, meaning in specific doses the symptoms will be delayed and it is only a matter of time, but if it happens in the long term… 

J1:
Long term...

BW:
Well, it will be visible, the initial symptoms will appear if the [critical?] doses are reached, this will cause nausea followed by pains like needle stabs in  the hands and feet, the skin becomes darker, little spots appear, small warts in the palm of the hands, feet and on the body and if this happens it could cause lung, kidney or bladder cancer and also hyperkeratosis, breaking of the skin and changes in skin color. And other visible symptoms, if there is skin contact the skin will redden or become itchy with swelling, this is an effect that can appear if people are exposed or come in contact with mercury… 

J1:
Arsenic.

BW:
Arsenic, yes arsenic. 

J1:
So there can be red skin, itchiness and swelling? 

BW:
Yes, correct.

J1:
Skin cancer, lung, kidney and bladdder cancer? 

BW:
Yes.

J1:
Well, you have explained the effects of arsenic if found in the  human body. In details, what happens with mercury. You only explained the visualization right? 

BW:
Yes.

J1:
In concrete terms, what would it be like? 

BW:
Yes, actually, if mercury is in its pure metal form, meaning salt, it will attack the kidneys but if in its organic [?] non-metal form then the methylmercury that has incurred  a bio transformation will attack the nervous system. So, unlike the understanding of mercury as a metal, methylmercury which occurs in cases such as for example, Minamata,  is methylmercury [?]. 

J1:
Mercury.

BW:
Which causes a disorder of the nervous system but in its metal form it will attack the kidneys.

J1:
Kidneys, that’s methylmercury that you… 

BW:
Nervous system, methylmercury.

J1:
Nervous system.  

BW:
And the symptoms we see here relate to a chronic state, so high doses cause permanent damage to the brain, kidneys and foetuses. The effect on brain function involves bouts of anger, extreme shyness then tremor, like it happened in Minamata, it would also affect the eyes, hearing and memory. Finally, it causes the appearance of a blue line on the gums, that happens on the long term. The gums fill with blue spots… 

J1:
Blue?

BW:
This is an indication of  mercury contact [contamination?] in the human body. 

J1:
Did you also  [unclear] arsenic? 

BW:
Yes.

J1:
In this case can itchiness or lumps, swelling  appear caused by mercury according…? 

BW:
All chemical substances, if we talk about swelling,  this is if in toxicology understanding the data [shows it] is caused by cell proliferation because the human body is normal if cells grow normally such as our nose, we grow formally, [I mean] normally, our ears grow normally and this means the cells grow normally. However, if there is interference caused by toxic substances then our cells will grow abnormally.  Abnormal is an example of a process that we know as  tumor. Tumors are classified as malignant or benign. And they grow as  swellings or enlargements caused by toxic substances, in general terms. In this case we could prove arsenic, as an example. Arsenic can also cause, yes, disruption to body functions and cause the growth of abnormal cells and these abnormal growth can cause an uncontrollable swelling. 

J1:
Uncontrollable swelling, right? Good. Mr Expert Witness, you mentioned earlier hazard  and risk. I want to ask from the expert angle not in terms of grammar, what is it meant by hazard. Earlier you said that hazard involves risk so I am confused about what can be used, hazard or risk? 

BW:
Thank you.

J1:
Is there a difference?

BW:
Of course there is. The difference between hazard and risk  also needs clarification.  Hazard is the intrinsic nature of the substance: mercury is hazardous, so is fire and arsenic.  But what is risk, is the relation between hazard and exposure, meaning that if the substance does not come in contact with us then there is no risk. Risk is not incurred if the hazardous substance does not come in contact with us. But if the hazardous substance comes in contact with us, then there is risk.  In toxicology terms, risk is classified as light, low up to high. 

J1:
Oh, like that.  So, do I understand that perhaps hazard is a reminder? 

BW:
Yes.

J1:
Risk will appear … 

BW:
Will appear, yes correct.

J1:
Good, Mr Expert Witness, Your Honor, Honorable panel, my colleagues will continue with the questioning. 

HK III:
Yes, please proceed.

J4:
Thank you Your Honor. I will continue the  questioning. Mr Expert Witness, you explained that you had conducted a research or a study. As an expert conducting a study, did you also read other documents or consult other sources?

BW:
Yes, of course after this case spread and also as an academic who cares about matters related to my field of expertise, of course in relation to cases occurring in the community and, of course, I would conduct studies and this I did in connection with the PTNMR case too, yes. I conducted studies and as it happens I also studied literature and references. I also went directly to the sources such as KLH (Department of the Environment), to libraries, as well as other institutions such as LIPI etc. I also obtained the RKL/RPL from PT NMR.  So in this case I would conduct a study and check interesting data. For this I reviewed the results of the study conducted by PTNMR in relation to RKL/RPL reports.  RKL is the Environmental Management [Monitoring] Plan and RPL is the Environmental Management Plan.  

J4:
Mr Expert Witness, can you explain one by one RKL and RPL?

BW:
Yes, we see here that if we refer to collected data, what we obtain from this literature study , we can see I obtained a report that is incomplete because of my limitations… the data I obtained,  as for example, the RKL/RPL conducted by PT NMR reporting on a periiod covering October to December 1996. It says that arsenic was released, in other words the solid metal or waste disposed was approximately 3999 gram per ton, while for mercury it was 36.10.  I found this in the RKL/RPL report by PT NMR to the government. Then also July – September, we also see  3290, mercury 14.40.  In October – December 1998 to January – March 2004 quarterly, we can see the amount                                                 of released arsenic and mercury compounds. For arsenic it was about 25,277.98 per ton. We know that PT NMR discharged approximately 2000 ton per day yes, so all we have to do is multiply the amount of arsenic content released in our environment, yes. Then we look at mercury, yes. Of course mercury is relatively smaller like yes we see the amount is 18.20 gram per ton per quarter as per data reported by PTNMR to KHL in connection to RKL/RPL, yes.  If we look at the monthly schedule, if we have a cumulative [value] I would say that the monthly details for arsenic were about 1,041 yes... 

[end of recording]

BW:
Yes then mercury [is] 11.8 and so on until it fluctuates and I also looked at the data on fish analysis reported by PTNMR for 1977, 1977 that is month of September when arsenic was 2.66 and mercury 2.53 for the fish, yes tissue, reported by PT NMR to KLH with its RKL/RPL yes in 1997 in particular, of course I looked at it by comparing those values, yes. And then on to the monthly analysis that showed   clearly there was waste containing mercury and arsenic and admitted by PTNMR for dispisal or release into the environment around Buyat Bay, yes.

J4:
Mr Expert Witness, this is an analysis on fish tissue marked in red, what does it mean?

BW:
Yes the red markings show an exceeding value if we refer to KODEK or the FOAM Board.

J4:
What are those standards?

BW:
Yes like I said earlier arsenic between 0.22-2 yes and then for mercury between 0.5-1 ppm.

J4:
Ok, if these criteria are exceeded what happens?

BW:
Yes of course, if the criteria are exceeded then humans should not comsume [fish] because in essence the FOAM board or KODEX is an institution protecting the  consumer  against the possible presence of metal levels or toxic substances that should not be present  in the human body in connection with fish excposure so that...

HK III:
I think this question was already asked so there is no need to repeat it. 

J4:
Yes, Mr Expert Witness, you conducted a test, you used a methodology yes? 

BW:
Yes.

J4:
Can you explain once more what sort of methodology you used? 

BW:
Yes, of course to test I used cold paper analysis for mercury while for arsenic there is a reduction [process?] with Sn or stanum.

J4:
Ok, is the method used to measure the level of exposure or concentration of toxin in the body or part of it  highly accurate? 

BW:
Yes, if the measurement in that understanding, inside the body we talk about unit index for biological exposure, yes. One, in essence, is how high is the level of metal or chemical element in human body organs through the analysis of biological samples And the instruments, for chemicals we use chemical instruments and the samples are biological samples taken from the human body such body fluids, yes, that… 

J4:
Ok Mr Expert Witness, the methodology used is it a standard methodology? 

BW:
Yes, WHO and also ISTM etc  are used as reference. 

J4:
Thank you, Honorable Panel, my colleague will continue. 

J2:
Thank you, I will continue with the questioning. Mr Expert Witness, in your study or research you also did a comparative study against studies conducted by other parties. You explained you did on a study made by PTNMR based on the RKL/RPL.  Other than the datas from the  RKL/RPL did you make other comparative studies to support or to compare the results obtained from your own study? 

BW:
Yes thank you Mr PP, what you mean is that maybe if what is meant is data from the results of the blood or urine samples etc then I have already said from the beginning other institutions also conducted  studies, like the Regional Health Laboratory (Labkesda) Jakarta, which also did its own study and the values were much higher than the ones I obtained in the case of the four Buyat residents; there were also studies by the Integrated Team and the Health Team. In principle all these studies confirmed what I had said, the most important parts were positive for metal levels in accordance with what I determined, that is, mercury and also arsenic.

J2:
Yes, from a number [of studies by] the Department of Health, from the RKL/RPL, from the Integrated Team, do you conclude that the results you obtained from this research confirm exposure to mercury and arsenic in the bodies of the Buyat Bay residents? 

BW:
Good, the principle I talk about, the entirety [of the results?], shows positive levels of mercury and arsenic but, in general terms, in the conclusions some parties concluded that no pollution had occurred while others concluded that it had.  In this context we can see that in this study to justify pollution in relation to health effects a process and a method to confirm it are required. It is not possible to have a relation such as a sample, a study made by the Health Team, for example a cross sectional relation cannot [be used?]. It must be done on causalistic bases, that is, related to cause and effect. Whoever suffers from it must be tracked down and samples for analysis must be taken: urine, blood  as well as body organs, such as lumps etc  for biopsy. Then these findings have to be analyzed. The technology to do so is available yes, but I say that based on the studies obtained and analyzed, I found that all only reported on the nature of the cross sectional relation. Meaning  that pollution has occurred and that people are sick but no relation has been made between the pollution and the sickness, so there is no causalistic  relation but only cross sectional.

J2:
Can you explain the causalistic relation and the cross-sectional? 

BW:
Cross sectional  relates to sampling in general, then we see who are those people [affected?] and take urine samples, yes it is unclear who in this case but if we talk about causalitiy , for example if  I have been exposed, then I become the focus [of the analysis], the causes are sought, biological samples are taken, including urine, I don’t know I would say also blood, nails or hair depending on the chemical substance and in this case we are talking about mercury so we must take for example [samples of] hair or for arsenic we must take nails [to test]  for long term effects and it can also be a urine sample.  And this will be a process of the relation between cause and effect, symptoms for example related to chemical substances, whether the effect is itchiness or whether it can be related directly and it is cross-tested and then in relation to lumps etc, like I said before a biopsy is required, that is why I said that studies conducted to-date  have not yet covered all the stages, therefore the conclusion I reached shows that there is no relation and this is not    precise, in my opinion. 

HK III:
So he cannot conclude that, I think that inter discipline science was used here so he cannot include all the sceince in there, yes. 

J2:
Yes.

HK III:
Earlier I had it explained that acuteness of the chronic [condition] can be caused by the mercury levels, I think this is already clear.

J2:
Good, thank you Your Honor, Honorable Panel but what I asked is the conclusion of the witness as a toxycologist based on his own  studies and comparative studies. 

HK III:
You did not follow that? 

J2:
Yes.

HK III:
The cause of acute and chronic arsenic and mercury levels have been mentioned already, so what else do you mean? 

J2:
I followed but because Your Honor said that what was taken was the one at the very end then he was unable to conclude the relation to causality and till now there has been no study concluding that there is a relation between the pollution and what has happened as the effect present at this moment, this is what has been explained by the witness. Right, I will pursue my questioning along the lines of testimonies given by factual witnesses and other witnesses who explained in this court that tailings containing mercury, arsenic and other heavy metals  is being placed in Buyat Bay in large quantities  and every day, so the placement of tailings in Buyat Bay in terms of toxicology, can it easily be exposed to the human body?

PS:
Objection Your Honor.

HK III:
I do not understand your question, I do not think you should ask it like that, the question should you be, have you ever taken tailings [samples] from Buyat Bay? 

BW:
Yes.

HK III:
Mr Expert Witness, you have taken [samples of] tailings released by PTNMR? 

BW:
No.

HK III:
Have you ever analyzed tailings released by PTNMR? 

BW:
No Your Honor.

J2:
Your Honor, I want to ask the opinion of the witness that… 

PS:
Your Honor, to abbreviate the timing, I will interrupt my colleague so that we do not go round in circles. The witness has already answered that question, in fact if he wants to know the cause and effect he will continue his  questioning about cause and effect. The witness has already answered clearly that a research is needed to find the causality and that all researchers to-date have not included that study. Thank you.

J2:
What I asked was not about cause and effect but how it can be exposed into the human body?

HK III:
Meaning how mercury and arsenic get to be  the human body, is that what you mean? 

J2:
So at the beginning the witness already explained that mercury and arsenic and heavy metals can be exposed into the human body through exposure to air, soil and water so what I want to confirm is based on the testimony of factual and expert  witnesses that have said in Buyat bay there is disposal...

HK III:
You do not need to say what other witnesses have said, just ask the witness about his own expertise. 

J2:
I want to ask the witness his opinion on whether that too can be exposed into the human body and how easy is the exposure. 

HK III:
I do not understand your meaning of exposure, what do you mean, please explain first the meaning of exposure, what does the term exposure mean? 

J2:
Did not the expert give an  explanation on exposure to the human body, so I want to go back  to the witness, can you Mr Expert Witness explain what I have asked, meaning my question,  [to?] the judge. 

BW:
Your Honor what is meant here is how humans will be exposed to tailings waste disposed of by PRNMR yes, in principle, if there is waste in the environment and in the environment there is biota and that biota is part of the food chain and the biota is consumed by the community or humans then there is a possibility that it may happen , that is in relation to the pathway, yes it can happen. 

HK III:
I think that is enough.

BW:
It is already clear, that is what I meant. 

J2:
Good, if we got this far, then the explanation is like it was before but before that there was something that needed to be explained just like the witness has explained it now and that is what I meant, Your Honor. 

BW:
Yes, we look at the situation and condition.

J2:
I will now hand over the questioning to my colleague. 

J3:
Thank you for the opportunity. I only want to show that in the BAP there are laboratory results from the lab, yes, I submit Your Honor that these can be shown to the witness ?

HK III:
What is it?

J3:
Lab results.

HK III:
From where?

J3:
They are in the BAP.

HK III:
Is is correct these are lab results, like that? Yes where are they? 

J3:
That Sir.

HK III:
Oh go ahead, go ahead.

[The witness is shown the document]

HK III:
The judges will decide whether this is evidence, has it been officially filed or not, ok, leave it  like that,  it will be the judges to decide whether it was officially filed and whether it has become evidence in this case, go on please.  

LMPP:
We object, Your Honor

HK III:
Make your comments in your defence later and the judges will decide. 

J3:
Yes, yes.

HK III:
Just get on with it, the matter is that for something to become evidence there is a protocol. What has been highlighted by the lawyer for the defence, is up to you. Let’s go, put an end to it, that is already in the BAP and what is in the BAP can be examined by the judges, yes. 

J1:
I will proceed Your Honor. Mr Expert Witness you said you conducted a research by also looking at documents you found at  KLH, like the RPL/RKL that you sighted at the time, is this correct? 

BW:
Yes.

J1:
You have explained, I connect your explanation [to], you explained the results of your research on documents prepared by PTNMR, you said you obtained from KLH, yes you said there were metal values above the threshold and if in the fish [according to] POM and KODEK, if like you said [the values come from] WHO, ICPS yes then it is above in your opinion, right? Secondly you explained, I wish to compare yes I have not gone into it yet,   you explained that in the analysis of the human blood samples from Buyat residents, you found levels of metals, elements of metal present  in the body, hair and nails. My question is, did you at the time conduct a research. The contamination of metals, eh, blood in the blood of the bodies of Buyat [residents] was caused because, where did that metal come from? Did you research that?

PS:
Objection Your Honor. That question has already been answered to determine cause and effect or causality and for it there must be a complete  research that requires empirical data. That question has already been answered. 

HK III:
I thought it had already been said [contamination]  could be through air channels. Food channels and what other channel. 

J1:
Yes, I have already specifically asked abour Buyat residents. 

HK III:
Wait a minute, about the Buyat residents I have heard the four residents from Buyat so let us not use them again. You have tested the nails, the hair and the blood of a number of people from Buyat, right?

BW:
Yes of course...

HK III:
How many people did you test? 

BW:
Yes, of course the first four people then nine from the Mabes Polri team.

HK III:
Yes, that is Buyat residents, they were all Buyat residents. 

J1:
That is what I mean...

PS:
I have another clarification regarding the witness’ answer Your Honor. He said that if we want to know if  we suspect somebody’s body contains high levels of metals exceeding the  threshold the person is tested, and then tracing and breaking down [of results are made?] to know the cause. This has already been asked and now it is being asked again in another form  but the answer remains the same. Thank you.

HK III:
I do not want to continue being stuck in the middle, so, like this, if something has already been asked do not ask it again with a new version of the same question when the content remains the same. 

J1:
Ok good, actually I want to  be more specific because we were too general, so about the nine and four residents of Buyat I want to ask specifically, a concrete questions and this is the question, did you find an increase in arsenic spikes in the RPL/RPKL reports of PTNMR? 

HT:
Objection Your Honor, he did not say anything abut there being spikes in the  RKL/RPL.

J1:
Ok there were excessive levels of arsenic.

HK III:
Wait, wait, actually he has already presented his findings, mercury and arsenic levels are such and such, we cannot open the RKL/RPL we can compare what is this in the RKL/RPL whether we need him to talk about it, is like that? 

J1:
Ok Your Honor I have not finished the question. 

HK III:
Yes.

J1:
What I have asked him is his opinion, whether mercury was found in the bodies of the Buyat residents, the question as to what are the indicator causes, could it said it was from the biota found in Buyat Bay in your opinion?

BW:
Good, of course I said if directly related in this context because I only saw indicators from the human samples and indicators obtained from the biota samples. 

J1:
Biota samples.

BW:
Well, if the primary source is caused by environmental factors,  [if it] is in the environment, yes.

J1:
Yes, being in the environment is an environmental factor indicator, is that your opinion? 

BW:
Yes.

J1:
Correct?

BW:
Correct.

J1:
Good, it is enough from me Your Honor. 

HK III:
Before I ask the defendant’s legal team to proceed with the questioning, I want to ask about measurements used by – from what I observed earlier the measurements used  for example ppb what does it mean, mg per liter is mg per kilogram then there is a picture like an upside down chair per gram. Please explain the measurements used so that I can translate them, meaning some use milligrams per liter, there are milligrams per kilogram, there is also ppb or whatever. These are the measurements and what are all these differences for?

BW:
Thank you Your Honor. Ppb or microgram per liter is a unit of measurement, we talk about ppb meaning microgram per liter intending for 1 liter of water with a specific weight equal to 1 [kg?] or in other words a solid weight. Ppb is microgram per kilogram.  Because 1 kilogram is the same solid weight as 1 liter of water often people use microgram per liter if found in the environment...

HK III:
If it is fluid?

BW:
Yes microgram per liter.

HK III:
If it is solid material then it is kilogram, milligram per kilogram. 

BW:
Microgram per kilogram correct.

HK III:
If ppm or part per million  means milligram per kilogram, what I mean if I want to compare compare [figures in] the PTNMR  AMDAL, do I use ppm?

BW:
Yes.

HK III:
Yes, for mercury and arsenic?

BW:
Correct.

HK III:
So that we can translate this into the result of your research. You did not use ppm? 

BW:
ppm is milligram per kilogram, that is the same Your Honor so if we use ppm that is English for part per million, meaning milligram per kilogram. 

HK III:
Oh milligram per kilogram, yes.

BW:
Yes, that is  ppm.

HK III:
ppm is milligram per kilogram.

BW:
Microgram eh micro.

HK III:
So mercury is measured as a solid, is that correct? 

BW:
Yes if found in waste, like in the RKL/RPL yes.

HK III:
Arsenic is also a solid in the AMDAL?

BW:
Yes, so if  considered to be in the rock then it is considered so. 

HK III:
That is important  for me, yes .

BW:
Thank you.

HK III:
The defence lawyer of Defendant I may proceed. 

LMPP:
Thank you Your Honor. Mr Expert Witness may I remain seated [or: please remain seated?], before I proceed further with matters discussed I would like to start with a slide you presented earlier, yes. You are an expert and a researcher, meaning you are a scientist right, and then you presented the results of your analysis and its conclusion with the help of slides. Are your conclusions and scientific analysis open to o examination for accuracy, validity and is this normal in the scientific world? 

BW:
Of course it is normal.

LMPP:
It is very normal then to examine statements, conclusions for their accuracy in the scientific world?

BW:
Correct.

LMPP:
Because science is not absolute, well, Your Honor according to procedural law all information examined in court should be sighted by all parties.  It is also stated that it is usual in the scientific world to openly examine an expert’s  analysis process and the conclusions and to ask for and obtain slides because this is very technical material that we would ask and submit to the expert, as well as anticipating the answer of the prosecution that [the material] is copyright, Your Honor.   

HK III:
Yes, actually in my opinion, yes in the Court opinion we are here to seek the truth, nothing is hidden so it does not mean that what has been presented here is only for the consumption of a specific party, it is for all parties.

[End of recording]

HK III:
I think there will be no objection if the slides are given to the defence team, right? 

BW:
Yes as long as they are authentic, of course, Sir. 

LMPP:
Good.

HK III:
Yes rather than him getting something of yours from other sources, it is better if he gets it directly from you, right? It is your research and if he gets it from another source and it is not authentic then errors will be made, so just give it up if it is in the interest [of the trial]. I think there is nothing confidential right?

BW:
No.

HK III:
His material is not confidential. 

LMPP:
Thank you Your Honor, I asked  because last week the prosecution said that there a matter of intellectual property or what’s its name… 

HK III:
That actually is wrong.

J1:
I would like to comment, Your Honor, because this already involves us [the prosecution]. If we wanted to do things this way there would be no need for the court clerk, we would just submit the material, ask to make a note of what has been shown and every party would have a notetaker and a recorder, if the defence lawyer wants to blame me as the Public Prosecutors.

HK III:
Wait, wait, I do not think anybody wants to blame anybody else and I am not convinced  that a replacement of the clerk of court can record fastly all the slides and I am also not convinced and it would be naïve to think that all [the information] on the slides can be recorded by a replacement of my clerk. I think anyway that there is no secret here, nothing to be hidden. This is the result of a research and can be submitted as evidence and as such it can be used as  documentation evidence for us and for the defendant’s defence team so don’t [?]  but  if it is said that everything submitted by the experts on the slides yesterday [previously?] would be recorded by the replacement of my clerk, I do not  think that all slides from the previous experts can be recorded in such a short time, now I check it is impossible to record so let’s drop it… 

J1:
Right  Your Honor, right Your Honor I did not forbid it yesterday [previously] I only asked confirmation to the witness, now I do not forbid that, it is his right.

HK III:
Look, we do not want to find who is to blame, actually all experts please open up their research to the public so that the public also knows, including the defendant for the purpose of his defence.  So, nothing is  kept secret in this court and this is an open court. Wouln’t it be good  if the the research results came directly from the person who conducted the research so it would be authentic right, ok. Are you getting confused? 

J1:
The witness has already agreed. 

HK III:
Yes, he has said so, let’s drop it so in this court I do not feel that anybody needs to feel he is beng pushed into a corner, let’s drop it, take it easy and be professional, yes, like that.

LMPP:
Good, sorry Mr PP if you felt I have pushed you into a corner, it was not my intention. I will continue Your Honor. Mr Expert Witness is it possible so that we can continue with the questioning, my question earlier was whether you had a hard copy of the slides your presented when asked by the PP. Can we now have the hard copy so that it is authentic and would it be possible for you to sign it?

HK III:
The slides are also there as evidence right? 

LMPP:
They are not. Good, thank you. 

HK III:
Actually the PP should also have them. Ok, ok if they have them ok, if not let’s drop it. 

LMPP:
Thank you Your Honor, I will continue. I will start with a general question about yourself first. You have already explained about your educational background and you also confirmed that your expertise is as a toxicologist. Toxicologist, is that a profession?

BW:
Yes, it is a branch of a profession.

LMPP:
It is a branch of a profession. Do you know whether toxicologists have an association? 

BW:
There is the Indonesian Toxicology Association, yes I am a member and the president of the Jakarta chapter.

LMPP:
Oh you belong to the Jakarta chapter, internationally, do you know? 

BW:
there is  ecotech, ecotox, seatex also.

LMPP:
Yes, are you also a member of those associations? 

BW:
Not a member but I am involved in seatex conferences and seminars.

LMPP:
Oh that is a membership system you mentioned and you are not in the process yet to become a member?

BW:
Oh it is only a matter of registering, paying, subscription and… 

LMPP:
Registering, paying, subscription, meaning … 

BW:
and make routine presentations if … 

LMPP:
There is no selection process, right? 

BW:
No.

LMPP:
So you do not belong to the international association you mentioned. Good, Mr Expert Witness I will start with your statement, yes there is a record of your statement here that the human body does not usually contain mercury… 

BW:
Not that it is unusual, the human body in principle does not contain mercury because mercury is not an organ eh an element or a compound needed or that must be present in the human body because mercury is a foreign metal, a foreign element to the human body, that’s it.

LMPP:
So, the statement whether nowadays it is usual for people to have mercury in their bodies although in small quantities or however small the amount would be unusual, which is the statement?

BW:
The understanding of usual is not like that, a concrete example is that at birth human should not have mercury in their bodies. 

LMPP:
Yes, from birth.

BW:
Yes.

LMPP:
But humans after birth start to interact including with  food etc. 

BW:
Yes.

LMPP:
So in  reality is mercury always present in the human body? 

BW:
Oh not always, not always, it depends where he has been exposed or where he is located, not always and not all humans in this world have mercury in their bodies, not that. 

LMPP:
Well, if that is the case can you tell me whether [people] living in particular locations would have mercury in their bodies?

BW:
If they come in contact, or are in a  certain location. If there is no contact there is no problem. 

LMPP:
Contact with?

BW:
With a substance called mercury.

LMPP:
Good, I, eh, this court wishes to know is that the reality? 

BW:
Yes.

LMPP:
To your knowledge you were sworn it? 

BW:
Yes.

LMPP:
That in a specific location he comes in  contact with that metal, does it mean he has mercury in the body? 

BW:
To be certain an analysis is needed but yes, there is the possibility. 

LMPP:
The possibility yes, a strong possibility? 

BW:
Oh that is relative, depending on how close the contact has been. 

LMPP:
Now, in concrete terms,  coastal people obviously would eat fish once a day, once or twice a week, would that mean they have mercury in their bodies even in small quantities? 

BW:
I said that if we speak in terms of certainty we [need to] know first whether the fish [consumed]  contained mercury. That is not the problem. If the fish does not contain mercury then the person also will not have mercury in the body

LMPP:
Oh good.

BW:
Yes.

LMPP:
Do you have information or data that, let’s say, in Indonesia coastal residents who might eat fish have mercury in the body? 

BW:
Oh like this Mr PP, the weakness of Indonesia is that there is no data base for toxic  and hazardous substances in the human body, that is the weakness of our nation.

LMPP:
So you are unable to say? 

BW:
Yes.

LMPP:
So it can be said that in a particular location if there is contact with mercury contaminated fish then there is a high possibility of finding mercury in the body? 

BW:
Accurate.

LMPP:
That is accurate, yes, good I will continue with the second [question], I started earlier with the slides you showed, I just want to check at least  how many there are, yes? 

BW:
Please.

LMPP:
Or maybe one before about fish  tissue analysis; so, this is an analysis of total metal in solid waste, based on PTNMR data from November to March, yes?  

BW:
Yes.

LMPP:
There is mercury, arsenic and yes, mercury yes, and then what you explained earlier was specific regarding arsenic and mercury, this was in January. What did you find that exceeded the standard, this standard is below yes? 

BW:
Yes, if one refers to that standard. 

LMPP:
The first question was in relation to this, now what of this  data you analyzed, the average or the highest [values]? 

BW:
This is the highest I obtained from the RKL/RPL.

LMPP:
So it means not the average but the highest? 

BW:
Correct.

LMPP:
Yes, so not the average but the highest, good. Then the second was in February, then there are no more figures in red, what does it mean?

BW:
Yes, that data I said was relatively  lower than the figure. 

LMPP:
Oh so the color is not red like that, there was no red in the report on the following month. 

BW:
Like that.

LMPP:
Oh like that, so this means that in the following months the red represents the highest values and not the average. 

BW:
Over one month.

LMPP:
1 month, that is good, so this means that in one month there are also different figures in addition to these figures, right? 

BW:
That’s a fact.

LMPP:
Ok, enough with your slides. I want to show that you have  three slides, I have finished, thank you for now.   I just want to pick some figures, I will let an expert do the analysis because I do not have the expertise. 

HK III:
You mean the data of this slide? 

LMPP:
I will ask with the assistance of the slide, I have a slide too so I will submit my question with the assistance of a slide because I might not have been capable of following your explanatin about mercury in the human body. I want to make sure first yes, so from your explanation, meaning following in the slide, it means that the older the person the more mercury is found in the body, so if for example the age is 12 then there are 10 micrograms per liter of, yes, mercury, then at age 24 the level would be of 20 micrograms per liter  and so on at age 36 it would have 30 micrograms per liter, 48 years, 40 micrograms per liter, 60 and son on is that it? 

BW:
Wrong sir.

LMPP:
Oh this is not how you explained it? 

BW:
It must be made clear first whether the person has been exposed through  continuous contact with the substance or not.  If not, if he has had no contact  at age 12 then suddenly at 36 and if he has not consumed or has come in contact with mercury  it is impossible that suddenly the content becomes large because the body cannot produce it except… 

HK III:
So it was the wrong opinion?

BW:
Wrong.

LMPP:
So that was not your meaning. You did not explain it like that. So there is no bioaccumulation like that, it depends on the contact with the [contaminated] fish.

BW:
Like this Mr PP. the scientist [sic] problem of bioaccumulation only occurs for substances  that bioaccumulate by nature, meaning it is a persistent element yes….

LMPP:
Please use the microphone and face the Bench. 

BW:
Thank you, sorry.  In principle for substances whose name [nature?] is bioaccumulative there is criteria for those substances. For chemical substances of a bioaccumulative nature we see the look away data, yes then see the persistence nature based on chemical data.  See the chemical structure, we cannot generalize because if we talk about mercury in the understanding of methylmercury yes, it is, eh  I need to explain that methylmercury and mercury are different. Methylmercury is a non-soluble chemical element, it has relatively low soluble power with water therefore it tends to accumulate in fatty tissue  but if it is mercury metal, because of our urine which is water and our bodies that  are 70% water, most of it can be expelled however if it is in the form of methylmercury like in the case of Minamata and the people there were exposed… Continuous exposure at this age  can be [the values you indicated] if the person has continuous contact with substances of an accumulative nature, depending on the nature and type of substances, so we cannot generalize. 

LMPP:
Good, you explained that bioaccumulation can occur with methylmercury,  that was your explanation. 

BW:
One of them.

LMPP:
One of them?

BW:
Yes.

LMPP:
We are talking about mercury, right?

BW:
Yes.

LMPP:
Or if that was methylmercury?

BW:
Yes.

LMPP:
Therefore the possibility of accumulation is high or is it a certainty? 

BW:
High if the person is  continously exposed to methylmercury [?].

LMPP:
And even so if he is in constant contact or eats it. 

BW:
Yes.

LMPP:
That is absorption or intake with food containing methylmercury?

BW:
Yes, correct.

LMPP:
So, if he no longer eats fish contaminated with methylmercury then it will disappear and will not accumulate? 

BW:
Not disappear, there is a process where our body can excrete that  yes as long as there is a process, I could not, for example, have in the body 30 [?] methylmercury then I stop eating and tomorrow it disappears not because methylmercury  is a relative element or non-polar or is soluble with oil.  The excretion process only occurs through urine; urine is water, our body is water and in this exit process there has to be a metabolic reorganization and this takes time and it is time too why I say that if a person has been exposed to methylmercury the contact has to be close so that as part of the process  there is a decrease process based on time. Time is needed for the process. 

LMPP:
Good, you mentioned mercury, what you have just explained now is about methylmercur,y one form of  methylmercury the cause of the Minamata disease. You have shown some pictures before, right? 

BW:
Correct.

LMPP:
Meanwhile if that is mercury, then because people urinate and because the human body is 70% water, then at least  70% would be  excreted?

BW:
Not accurate.

LMPP:
Not accurate?

BW:
We talk about the fact that if mercury enters our body a metabolic and geotransformation process takes place and it can reorganize what is called mercury 2 positive to become methylmercury in our body, the enzyme process is a process of metilation. This is what I say we must be careful with mercury and also with arsenic.

LMPP:
Good, so if I jump to the four people that you tested?  It was 4? 

BW:
Yes.

LMPP:
For the others you received their samples from the police? 

BW:
Yes.

LMPP:
Those four people were Buyat residents. Did you find  methylmercury in their blood?

BW:
Oh clearly if we talk methylmercury I did not test for that, I tested for total mercury. 

LMPP:
So that is my question, do not get carried away with enthusiasm or we’ll get it wrong. 

BW:
I have to answer like that, thank you.

LMPP:
So the answer to my question about the four samples you mentioned, you did not find or did not yet find the presence of methylmercury in their blood, correct?

BW:
It was not found.

LMPP:
Good.

BW:
Because there is a methodology to do that. 

LMPP:
That’s enough, enough.

BW:
I need to explain, Your Honor, so that there is no misinterpretation. Thank you..

LMPP:
So you did not find it, yes, good I want to ask further, you explained that a doctor took the four blood samples? 

BW:
Yes.

LMPP:
A doctor but not yourself?

BW:
Yes a doctor because taking blood is not my competence. 

LMPP:
So you mean that you do not know how the sample is taken and how it is preserved etc? 

BW:
I know when it was taken because I took them to the clinic myself and I know the doctor, meaning the doctor is part of the university and I explained that these people were here to have a blood sample  taken but I did not do it, I only took the samples  and I analyzed them, because that is my competence. 

LMPP:
That was my question.

BW:
Yes.

LMPP:
So somebody else did it for you, right? 

BW:
Right and that is the accepted SOP. 

LMPP:
Then you tested them in the laboratory. You showed the equipment you used for that. Did you do the analysis yourself? 

BW:
Yes, I am the head, in this context I did not actually do it, I controlled while it was being done because this was a special matter and I was present in the laboratory while the process took place  from the beginning of the preparation right to the destruction process and then I watched the analysis process. 

LMPP:
So you were present but you did not do it yourself, correct? 

BW:
Correct.

LMPP:
Because you are in charge there, right?

BW:
Yes and there are many experts to analyze that. 

LMPP:
Yes, but you are the one here so you… 

BW:
Correct

LMPP:
Then I will proceed with the methodology. Is there one, so before testing for mercury in the blood yes, the content of yes mercury in the blood are there any criteria to be fulfilled by the person conducting the blood  test. For example, if we are tested in a lab for blood sugar levels we must fast before, then we eat and after two hours the blood is tested again. What I mean, are there such citeria?

BW:
No, that is a spot test and can be done if the person is contaminated Sir, it is a spot test, meaning there is no need to wait for the person to eat first or… 

LMPP:
Is fasting required  or not? 

BW:
Not in...

LMPP:
Good, if that’s the case I have an excerpt, please slide no. 2, this is California Action Line updated January 2002, it is in English but Indonesian translation is underneath.  If mercury in the blood is tested it is important to ensure that no sea food product is consumed for at least 30 hours prior to test, in fact one portion of sea food may increase the mercury content in the blood 20 to 30 hours after the ingestion. Consumption of sea food will produce a misleading result. This is from...

HK III:
Did you know that?

BW:
In general terms I would say I did...

LMPP:
And may I show you this. This shape, this… 

BW:
Yes, I have many journals like this. This explanation is not accurate, there has to be mercury in the fish analyzed, then what we do in principle we talk, we say how have you been and he will say whether he has consumed marine biota or in this case fish from the Buyat Bay, we always do the analysis like that, we do it like that… 

HK III:
So your conclusion is that you do not agree with this opinion? 

BW:
This it not accurate, not accurate. 

HK III:
Ok, leave it like that, not accurate. 

LMPP:
May I show the sources, would you also… 

BW:
I also have many sources like that, many. 

LMPP:
Oh many sources?

BW:
Many, I have a storeroom full of [material like] that. 

LMPP:
This is incorrect in your opinion? 

BW:
Not saying it is incorrect, science is debatable because there is methodology and it has to be clarified first whether the fish contains mercury or not, it is important  because if the fish does not contain mercury suddenly this will not … 

HK III:
Like before your opinion is that not all fish contain mercury, correct? 

BW:
Yes, correct.

HK III:
So if the fish contains mercury then it is possibly like that. 

BW:
Yes correct, correct.

HK III:
So in your opinion  that is debatable, yes? 

BW:
Yes.

LMPP:
So your statement in relation to the slide is that it is something debatable because what is known as a scientific opinion is debatable, right? 

BW:
No, in a scientific understanding it can be discussed I said. 

LMPP:
Yes.

BW:
That is why I said it must be clarified first, meaning the fish is  sea fish and in an area already contaminated or containing mercury, this must be clarified first we cannot just quote a section that we see, it is not like that. 

LMPP:
Meaning that also applies to your analysis and opinion? 

BW:
Yes.

LMPP:
It can be tested and it is debatable, just like this, right? 

BW:
Of course that.

LMPP:
Yes, that is important to avoid being misled, like that… 

BW:
I am not saying I cannot be misled because I say I clearly have scientific credibility and can be tested and my international publications can be seen. Just click my name on the internet and my name will come up. Thank you. 

LMPP:
Good, and they are internaitonal? 

BW:
Oh and me too.

LMPP:
Oh so you are international too? 

BW:
My journal, I have 8 international [journals?]. 

LMPP:
Oh.

BW:
I have been to America, I have been all over Europe in connection to hazardous and toxic substances. 

LMPP:
You said you are [published?] in international journals but you do not belong to an internatioonal toxicology association? 

BW:
Oh that is  prawill [sic], the people of the  prawilly  era  volunteer, there is no pressure, it is not compulsory. 

LMPP:
Good, so I get in to the point where we already have your statement in relation to the testing by Labkesda (Regional laboratory), also included in  your research, but before I get to that statement I wish to confirm if there is a sample analyzed by the lab at the same time and the results were the same or  relatively similar, would the result be the same? 

BW:
Oh, of ocurse it depends on the methodology, it depends on the process, it depends on the instruments used. Labkesda uses different instruments. It uses IPCD, plasma detector while we use mix adversion spectrodifferentmeter, its different its different.

LMPP:
So, you do not need to speak English, Indonesian will suffice. 

BW:
Oh yes thank you.

LMPP:
Just Indonesian.

BW:
Yes.

LMPP:
So meaning, there was a sample analyzed by two different laboratories, perhaps the results will be different too depending on the equipment or the methodology used, that was your statement? 

BW:
Correct, if the methodology differs of course there is the possibility that the factors will differ too, that can happen. 

LMPP:
So, if this is the case how can we trust the results if methodology and laboratory are different  then the results will also be different. So how can this court believe, which laboratory and which methodology can be trusted as the best among all. 

BW:
Well, only recently in Indonesia we have started talking about how the  methodology of all laboratories should be unified, interlab section we do not have it yet, this is the weakness of this nation. 

LMPP:
Oh so this is your statement as an expert witness called by the prosecution to this hearing,  that the final results can always  differ or do differ, I do not know in what degree, just wait a minute… 

BW:
Yes.

LMPP:
That depends on the methodology and the lab used, right? 

BW:
Methodology as a whole, we must talk about method not understanding. In methodology there is a preparation, it has to be the same, Indonesia also is doing that, I am also, from my department, requesting to make a national standard so that the preparation of all elements must be uniform, then also time conditions, room conditions, all these can be different. 

LMPP:
So in this case, if I may continue, a study the same as you have conducted is made but the results differ, it that acceptable? 

BW:
For a positive   [result]  the principle is the same, meaning, it there it says it is positive for mercury, I also say it is positive. Maybe quantitatively [it differs] because of the preparation and different methodology. 

LMPP:
I am not talking specifics yet, I am talking general. 

BW:
I need to clarify, so that it is clear from the beginning, yes, thank you. 

LMPP:
No, you answer my questions, you are not lecturing here, all we need is for you to answer questions. 

BS:
Sorry if I seem to be lecturing, sorry Mr PP I am not lecturing  but I am a lecturer and I might get carried away. Thank you. 

LMPP:
For your information I am also a lecturer. 

BS:
Thank you.

LMPP:
So, this is what I mean.

BS:
But our fields are different Sir, Thank you. 

LMPP:
Oh everybody knows that… 

[Public laugh]

HK III:
I do not think we need to debate this. 

[End of recording]

BS:
Sorry if I seem to be lecturing, sorry Mr PP I am not lecturing  but I am a lecturer and I might get carried away. Thank you. 

LMPP:
For your information I am also a lecturer. 

BS:
Thank you.

LMPP:
So, this is what I mean.

BS:
But our fields are different Sir, Thank you. 

LMPP:
Oh everybody knows that… 

[Public laugh]

HK III:
I do not think we need to debate this. Let’s get on with another matter. 

LMPP:
Good, good, that was not my intention, just answer my questions. 

BW:
Thank you I will do so. 

LMPP:
Because your position is to help this court find the material truth, yes. 

BW:
True, thank you.

LMPP:
Good.

BW:
Yes.

LMPP:
So if the questioning is still general, you have already stated your opinion and it has been recorded. 

BW:
Yes.

LMPP:
well, based on your statements right now, if there is a study result, and if you have not seen it I will show it to you later, a different study result on the same matter, do you mean that it is acceptable for it to [ return a different result] because of the methodolgy, that is what you defined just now, methodology, right? 

BW:
Yes of course if we look in journals, that too can be different. 

LMPP:
Oh enough, enough.

BW:
That is not a problem.

LMPP:
That is what I expected.

BW:
As far as the princ...

LMPP:
That is what I expected, enough do not add anything..

BW:
Yes, well thank you. 

LMPP:
Good, now I want to show  the third slide yes, this is more concrete so this is the result of the  Labkesda of 27th July, this is MIPA 21st July. I just want an explanation on the comparison between the two lab  results on mercury,  these 2 labs, 3 so there are 3 of course Polri too, sorry  We just take one example from Sri, that is the result from MIPA and it is 9.51 mg per liter, then Labkesda 51.25 mg per liter while [?] 9.8 mg per liter, how can the time 21st and 23rd July be explained? 

BW:
If you want an explanation, ask about the test I conducted, because for the results of others, please Mr PP ask them directly. 

HK III:
So, he clarifies the results as I have asked him earlier. You clarified your own results is that so? 

BW:
Yes.

HK III:
If they have to be compared with others, then other parties will do that.

BW:
Yes.

PS:
Your Honor, objection. There is  a discrimination in the way the witness replied when the PP asked, he was examined in the context of comparing the Puslabfor research results with his own results, so why now that my colleague asks he cannot answer. 

BW:
I will answer, yes.

HK III:
So you should.

BW:
Thank you, please Sir. 

HK III:
Actually, like this. He says that, by and large, results from other laboratories also showed high levels of mercury. Like that. 

BW:
Yes, yes.

HK III:
So, broadly speaking, that is how it is. If then we want to be specific go ahead, yes the data from Polri can be shown later, we’ll do it that way, only if he says that in general terms all laboratories show that kind of indication, that is just general, like that.

LMPP:
And just for information, Your Honor, this is in the police’ BAP. 

HK III:
It is, yes.

LMPP:
His statement is in the BAP. 

HK III:
If it is in the BAP yes, explain it, how is it that we have these results on  on 21st July, 23rd July, September, yes more or less this is the question. 

J1:
Your Honor, please also explain the [mercury content in] the  nails, the hair or what because  not MIPA from the blood, Labkesda from the nails for example or… [?]

HK III:
No, wait a minute, does the witness know where the data comes from, have you seen that data or not? 

LMPP:
It is in the BAP Your Honor, you can see it. 

HK III:
It is in the BAP, the BAP for which you gave an explanation, what is that analysis based on?

BW:
Yes, if it is micrograms per liter, is that from hair, blood or nails? 

LMPP:
Blood.

BW:
Inside the blood.

HK III:
Blood, let’s get on. 

LMPP:
Yes, the comparison has not been explained yet, for example Masna. Here Masna [‘s values are]  low while there they the only high ones.

HK III:
Can you explain that?

LMPP:
This is much higher again.

HK III:
Can you explain it?

BW:
I can explain only the principle of measuring methodology, meaning, it [the other lab?] used different instruments so I cannot talk contextually,  the preparation was also different. 

HK III:
Oh like that, so there is a possibility that it would be different, that is possible, yes? 

BW:
Yes.

HK III:
That is yours, the MIPA one yes? 

BW:
The first one.

HK III:
MIPA Faculty UI, 21st July, that is the one, yes? 

BW:
Yes, correct.

HK III:
Oh, you said it could be different. 

LMPP:
Good, if this is the case, this is my last question because others in the team will continue. There is something I want to confirm, your statement, although you have already said much, have you already been asked about cross sectional, causality?

BW:
Yes.

LMPP:
So cross sectional, cross sectional research.  Is it  an absolute requirement or is it needed, I do not know, to find the cause and effect to determine pollution,  just one aspect is not enough, for example like your own research to conclude that pollution has taken place, that is from the PP’s question earlier. So meaning that cross sectional [study] is needed or it is an absolute requirement to reach the conclusion that pollution has occurred?

BW:
Oh I think it is an absolute requirement.

LMPP:
So cross sectional is an absolute.

BW:
Not...

LMPP:
Tha’s enough

BW:
Causality.

LMPP:
For causality?

BW:
Yes.

LMPP:
Meaning cause and effect? 

BW:
Yes, correct.

LMPP:
So to find out about cause and effect to conclude that pollution has taken place, a cross sectional study is an absolute. 

BW:
Not cross sectional causality, it is different cross sectional on its own and causality on its own too meaning that the person suspected of exposure and an habitual process like that is analyzed. 
LMPP:
Oh so it is 2 yes , cross sectional  is a different process from [causality], the relation to find the cause is different again? 

BW:
Yes.

LMPP:
So, to conclude what you said before those two things are absolute requirement?

BW:
Yes, the understanding is to undertake a continuous process where causality is a fully related parameter.

LMPP:
Yes.

BW:
It has to be done clearly, it cannot just be causality only because,  for example, he is sick, they test his blood and that’s the end of it and there is no further process. 

LMPP:
Ok, so it is yet another thing.

BW:
There are other processes, other parameters we look at, such as whether he suffers from irritations, we look at the nature of the chemical substance then how big [old?] he was at the time, everything has a chronology that needs to be completed.

LMPP:
So only when all the things you have mentioned are available you can start making conclusions about causality. 

BW:
And that is how it should be.

LMPP:
And that is correct?

BW:
Yes, everything must be complete. 

LMPP:
Yes, that is science. Your last question [answer?] was very scientific, thank you, I thik this is enough.

BW:
Thank you.

HT:
Thank you for allowing us Your Honor. I have several questions that bug me. Eh, to be honest, we’re no experts when it comes to toxicology. The Witness mentioned about the 8 ppb standard measure. Is that per gram, per liter or parts per billion of mercury in human blood?

BW:
Yes.

HT:
That’s correct, no? 

BW:
Correct.

HT:
I just want to ask, that number 8, is that the maximum number or the average number, or the median value?

BW:
That data reports the average.

HT:
Average. Can you explain what that average actually means?

BW:
There is an interval range, could be like that. It can begin from 0, can be 10, can be 7, can be 6, and all that was research gathered by WHO.

HT:
Okay, if that’s how it is. So if we have 5 people here, there’s 2, there’s 3, there’s 4, there’s 20, okay, the total is 30, and the average is 7.5, right?

BW:
If we speak about common average, it can be like that, but scientifically there’s a statistical method that can refer to that.

HT:
Oh, is that so?

BW:
Yes.

HT:
So there is a range?

BW:
Yes, correct.

HT:
Zero to a certain number, right?

BW:
Correct, correct.

HT:
Okay, so my next question, in your BAP number 6, you mentioned, based on reference in International Program On Chemical Safety (ICPS), sorry IPCS, maybe it’s mentioned there. Also in the BAP, the second statement number, eh, question number 14, you also repeated, you also said it again, IPCS, repeatedly. Did you bring that IPCS with you now?

BW:
Didn’t bring it as a book.

HT:
Or the page in question maybe, did the Witness bring, Expert bring?

BW:
That’s because I already put it clearly, the IPCS number, the volume is in there.

HT:
Okay, so if I show it to you, so we can read it together later?

BW:
Go ahead, go ahead, together, please.

HT:
Dymas, please pass this on to him. 

HK III:
Pass it to the witness.

HT:
Pass it to the witness, yeah? Could you show me or read paragraph 6.6 to me, that’s in English, Indonesian, that’s the English. 

LMPP:
Is it there?

HT:
That’s English, that’s English Witness, eh, Expert.

BW:
Yes, here it is.

HT:
Okay, the English, is the English there? Indonesian?

HK III:
Manadonese maybe.

HT:
If I may, I’d like to read the English, maybe the witness can, right?

BW:
Yes, table 9 clearly states that the average concentration in blood is around 8 micrograms per liter.

HT:
8 micrograms per liter and it refers to an average number, isn’t that right?

BW:
Correct.

HT:
Correct. Then it refers to table 9. Table 9, unfortunatelly, I only have one book overhere, maybe could someone please help the witness.

BW:
Yes.

LMPP:
Table 9.

HT:
Table 9?

BW:
Yes please.

HT:
Yes, is it there? Pass this on to him. There’s a question. That is correct, yes?

BW:
Yes.

HT:
Table 9?

BW:
Yes.

HT:
Right there on the bottom, the condition for the situation around 8, it says there “occupational exposure fish consumption usually less than 1 meal per week”, is that correct?

BW:
Table 9, yes?

HT:
Yes.

BW:
Indicator?

HT:
The indicator is, fish consumption usually less than 1 serving per week?

BW:
Which one? I don’t see in the context you’re saying.

HT:
Can it be shown [to him]. 

BW:
This one, or this one? This? Table 9, thank you.

HT:
The text is fish consumption usually less than 1 meal per week.
BW:
Usually.

HT;
Yes, so this number 8 was taken with the condition of applicability or fish consumption once or less per week?

BW:
Yes correct.

HT:
Correct?

BW:
Yes.

HT:
I will continue. So it means, the number 8 micrograms per liter is not just naked like that, but there are certain conditions.

BW:
Of course.

HT:
Yes, the results would be different. Not 8 maybe, if eating the fish 5 times per week, right?

BW:
Oh don’t assume like that, that needs proving first.

HT:
But it can be like that, yes?

BW:
I only refer to written facts, I don’t make conjectures like that.

HT:
Yes, but you didn’t say the number 8 had a condition of one fish consumption per week?

BW:
Of course, prosecutor, I said humans are not…

HT:
Sorry, I’m not a prosecutor, I’m an advocate.

LMPP:
I’ve been meaning to say.

HT:
Prosecutors are over there.

BW:
Oh sorry. Thank you Sir…

HT:
Advocate.

BW:
Mister Advocate, yes, sorry, thank you. So Sir, I’m explaining, okay, about the data that I mentioned. Humans ideally, normally, don’t have mercury in them.

HT:
No, I was talking about…

BW:
But, that is why I used the term “referring to the average”, that was with the assumption that there is intake. 

HT:
Right.

BW:
From the limitations that I obtained based on IPCS per week, and that was the number. But I’m saying, I’m not assuming there’s a certain timespan and so forth…

HT:
Oh, I didn’t say that, but…

BW:
I’m sorry…

HT:
Actually… hold on, hold on here. Surely as a scientist… you consider yourself a scientist, an academic, right?

BW:
Yes, correct.

HT:
Of course you don’t keep anything out.

BW:
Yes.

HT:
You disclosed the number 8. Of course, it should have been stated where the number 8 came from, right?

BW:
I have it, I wrote IPCS such and such number, it should read clearly there.

HT:
So in this court that should be disclosed.

BW:
Oh yes, thank you, but I explained that reference Sir.

HT:
Yes, okay. Next I’d like you to read… ouw, you have the english one, the english. There is also paragraph 4 after this picture. After the chart, the English is in there, eh, Indonesian, yes, give it. These are conditions again. I’ll read the English: “long term fish consumption determines almost completely the concentration of methyl mercury and usually total mercury in blood those preferences sees values must take into account fish consumption.” I’ll read it in Bahasa Indonesia: [in Bahasa Indonesia] “konsumsi ikan jangka panjang adalah yang hampir sepenuhnya menentukan konsentrasi methyl mercury dan pada umumnya merkuri total dalam darah karena itu nilai referensi harus mempertimbangkan konsumsi ikan.” I took this from the book you quoted, is this right?

BW:
Yes, and then?

HT:
Yes, is this right?

BW:
What is being asked, Sir?

HT:
Meaning, that the number 8 depends on human fish consumption, the value?

BW:
Of course. I said it, didn’t I? The data came from that per week thing.

HT:
So it’s true, yes?

BW:
Of course it’s true, nothing different was translated.

HT:
So it’s possible that the number may not be 8 then?

BW:
Possible? What do you mean Sir?

HT:
Well the fish consumption, I say again.

BW:
Prove it first. Because it’s like this Sir, we’re speaking of mercury, a poisonous substance, Sir.

HT:
Alright.

BW:
We cannot tolerate anything that is poisonous. I’m a toxicology expert.

HT:
Okay.

BW:
I have humans to protect.

HT:
Okay, I don’t dispute that you are a toxicologist.

BW:
If we let this happen, inside us, inside our brothers, do we just let it like that? That is wrong. 

HT:
Oh, I’d like to run to….

HK III:
Hold on, hold on!

HT:
I’d like to run to a table, can we look at table 9?

HK III:
Okay, so just ask the question, and he will confirm or no…

BW:
Yes, that.

HK III:
Just that, okay?

HT:
Alright, I want to ask about table 9, because this is the book he refers to.

HK III:
Yes, that’s why you ask, will he confirm the opinion, or not?

HT:
Yes, in table 9. There’s no picture there in table 9, yes, let’s see, show it to him. Let’s look at Italy.

BW:
Yes.

HT:
Yes, it’s not here, Dymas. The blood media indicator for Italy, yes, the average is 20.

BW:
Mister advocacy, I have…

HT:
Not advocacy… advocate.

BW:
Oh, advocate.

HK III:
I think just use the term “legal counsel”.

BW:
I have read this, Mister Legal Counsel, these are Italians, Sir. We know that the definition of a substance’s toxicity is affected by factors.

HT:
Yes.

BW:
Affected by factors. The factors are, is the health condition good? How [good] is the nutrition? If a person’s nutrition is weak, not too healthy and so on. Then there is a certain substance present, even a small amount of a substance could have an effect. Italians and Indonesians cannot be compared, meaning, if we refer to numbers like that. Are we going to tolerate this? That is the problem, that is why I see the reference is 8.

HT:
Fine then, I’m only asking.

BW:
Could be Norway, right?

HT:
But it’s right, no? The number?

BW:
Right, right Norway could also be high.

HT:
So it’s right, the number you mentioned, number 8, the reference is from here?

BW:
Right, yes.

HT:
Yes, Indonesia is not mentioned here? 

BW:
Right, right, yes.

HT:
Yes, I am pointing out Italy 20, America 8?

BW:
Yes.

HT:
Yes, there are other countries that are higher than that, Canada, maybe you would know better, even higher perhaps? Isn’t that right?

BW:
Your Honor, it’s like this. The problem is that in Indonesia [the number] has not been determined like that. We, just as toxicology experts, or in our field of toxicology, we look at it from a toxicology science, as protection for humans. We look at it, it’s mercury, a toxic metal, and certainly in this case we saw the condition of the community. Then [we looked] also at the condition of Indonesia, and we also did a study of a country. So I’ve looked at it, I have studied it all.

HK III:
Alright, enough enough.

BW:
Yes.

HK III:
So he’s referring to that, but as for Indonesia, [the number] has not been set.

BW:
Yes so...

HT:
That is why, that is why I’m asking for your sincerity here to look at that number. Only the number was presented, but the facts about subjective factors have not been explained.

BW:
An academic, when he produces something, there’s always a source. I gave that source, please.

HT:
Yes, this is what I…

BW:
I have disclosed it.

HT:
Alright, you mentioned the source but you did not disclose it in this court. So that is what I probed into, so it is exposed in this court.

BW:
Thank you, I…

HT:
That’s it, thank you.

BW:
Thank you, thank you.

HT:
Maybe I’ll hand it to other colleagues if they have anything. For now that’s it from me, thank you.

PS:
Your Honor, we will continue with questions to the Expert with your permission, Honorable Panel.

HK III:
Please, please.

PS:
Expert, in this court we are not trying to just read what it being said in words, but when you express your response, we hope you don’t put yourself in a defensive position. We are putting ourselves as common folk, you are obliged to give explanations. So we are not adversaries here…

BW:
Thank you.

PS:
So there shouldn’t be an impression of a fight here.

BW:
No. Thank you. I don’t either.

PS:
Yes, thank you. So if our questions are not too clear, please understand that we are no experts in arranging sentences about chemistry, so please understand and be patient a little, Mister Expert, about our condition, alright?

BW:
Thank you.

PS:
Expert, ask us to clarify so we can compose our questions. You have expertise is toxicology, is this more into the laboratory, eh, laboratory formulation?

BW:
It’s like this Sir, for chemists, in toxicology, there is knowledge and there is skill.

PS:
Yes.

BW:
He can study the concept and he also must know the skills.

PS:
Yes.

BW:
Yes, so that is [where] my competence [is].

PS:
Alright, even there I don’t understand your answer. I’ll just make a question. Are you skilled in laboratory procedures to test certain substances, say blood? ‘Cause as you said there, you had colleagues in the team?

BW:
Yes.

PS:
So I don’t have to chase the laboratory issue, when it is not your field, that’s why? So that my questions won’t be useless.

BW:
Yes.

PS:
So can you explain, if I ask about laboratory procedures, do you have the knowledge in that field?

BW:
Yes.

PS:
You have, alright. So I can go into laboratory field. Earlier you were shown by my colleague, the results from Puslabfor [Police Forensic Laboratory Center], from MIPA UI [Faculty of Mathematics and Sciences, University of Indonesia], and from labkesda [Provincial Health Laboratory]. The timespan was short, but it wasn’t too clear to me. The different results among these studies could have been caused by the sample preparation that didn’t follow procedures, possible?

BW:
Possible.

PS:
So very much possible, if the preparation of those samples did not follow the same standards, yes? So my next question is, when it was asked and it was recommended that there should be several samples, when four Buyat residents cam to your place. If I’m not mistaken, if you can remember that we were over at Trijaya [Radio in Jakarta] on Saturday, 10:00, in July, the 20th, right? You and I were interviewed together, when you said that when you took the samples of those 4 people, you were forced by LBHK, is that correcf? This is just to clarify, correct or not?

BW:
I clarify that you stated that.

PS:
Okay, so.

BW:
That’s what I want to… I met with you and I clarified that. You concluded that.

J1:
Honorable Panel…

HK III:
Enough, enough.

PS:
Alright, so no true. Not true is enough, alright.

BW:
Yes.

PS:
My question, so it means that you were nicely asked by whom then? LBHK or was it Buyat residents who spoke directly?

BW:
Yes, Buyat community and LBH came to me.

PS:
And you didn’t know what these 4 people ate before? Was there any data gathered, were they asked before, about data collection about the persons to be examined?

BW:
Yes I asked, where they came from. From Buyat. Then, these Buyat people, about their daily lives. They said fishermen. They lived on the beach. Then about what they ate…

PS:
Not that, Sir. That was not my question…

BW:
That was asked?

PS:
No. What I want to ask is this, what did they eat before they got there, for instance?

BW:
What, in a meaning that is…

PS:
No. Did you or did you not ask, what they ate, what type [of food], what time?

HK III:
Before you examined, did you ask that, or no?

BW:
Yes, I asked, all this time what food does Sir or Madame in Buyat eat, like what? [We] eat fish, they answered. 

PS:
Alright, you asked the food they eat in Buyat all this time was fish.

BW:
Yes. 

PS:
My question is, there was a recommendation issued… but I’ll just leave it at that, looks like it’s gonna be hard communicating on this. I’ll move my question on to another sector. If you do indeed know about laboratory research methodology, you said there cold vapor, and I saw there was a laboratory picture. Can you show it?

BW:
Yes, please.

PS:
Is there a cold vapor equipment in that picture?

BW:
Yes, that’s an AAS sytem, Sir.

PS:
Ouw.

BW:
Cold vapor is connected to that system.

PS:
Is that so?

BW:
That’s common Sir.

PS:
So cold vapor. But you don’t have the equipment to test that in your lab. What does the cold vapor equipment look like?

BW:
Yes there is Sir, it looks like a tube!

PS:
Oh there is? See, I didn’t know that’s why I asked, so let’s not…

HK III:
Answer calmly, okay? Answer calmly.

PS:
I didn’t. I’m asking.

HK III:
Answer calmly, don’t get too emotional, just calm down.

BW:
No, the questions I…

HK III:
Yes, calmly. “There is,” like that

BW:
There is, yes, there is.

HK III:
So, it looks like there’s a fight in this courtroom.

BW:
Thank you, Your Honor.

J2:
Honorable Judge’s Panel, maybe because the atmosphere here is too hot, and it’s already 11:30, maybe…

HK III:
Yes, yes, just a bit more. Please, we remind you, please be quick.

PS:
Alright. So just [answer] normally. Just “yes” or “no”. It looks like you’re being defensive.

BW:
No, I’d like to clarify Your Honor, I wasn’t…

PS:
Alright, I’m only asking. No need to comment. Done, okay?

BW:
Yes.

PS:
Let’s just cool down. You said strongly, even repeatedly, that there is a possiblity through a food chain, and this is just a confirmation, so we don’t get it wrong. So there was what’s called pathway or a food chain, and it requires a real, serious empirical research, to research real conditions on the field, correct, yes?

BW:
Correct.

PS:
Correct. And you have concluded that from all research material that you have read, there has been none which looked into that causality that was mentioned? Which was also asked by my colleague, correct yes?

BW:
Correct, for both sides, I meant.

PS:
Yes, alright. Did you, er, have you read results of Puslabfor [Police Forensic Lab Center], or not?

BW:
Yes.

PS:
If I showed you the results of Puslabfor, could you provide an explanation to us?

BW:
Insya Allah [God willing] I will try.

PS:
Alright. I would ask for Puslabfor results. May the Prosecutor give to…

HK III:
We will adjourn, alright, after Friday prayers, later about Puslabfor. So we stop at Puslabfor, yes? It’s time, yes? So we will continue later at 1:30 so you can be fit again, and I think also you should testify calmly later, so you don’t get to tense or whatever, yes…?

[Recording stopped]

HK III:
Puslabfor will be prepared later, yes, from Puslabfor…

BW:
Yes.

HK III:
So this court is adjourned until 13:30, yes? If you would like to pray or have lunch first, yes? We will resume before 13:30, so the court at…

LMPP:
Your Honor.

HK III:
Yes?

LMPP:
The data given to us here is this RKL/RPL, it’s not the slide here.

HK III:
Oh yes? So could… yes… maybe mistakenly given.

HT:
This is RKL/RPL, not the slide.
BW:
Yes?

HT:
This is RKL/RPL, yes?

BW:
What, what do you mean, Sir?

HT:
Other.

HK III:
You mean, the one in…

BW:
Oh no, you asked that one, my bad, ok.

HK III:
Ok, ok, so later.

BW:
Oh, later, yes?

HK III:
Later. So hand it over later, yes? Gently, or he will… or whatever. It’s like this, Witness, just so that you know, we’re seeking the truth here, so just, just be cool when you answer, okay?

BW:
Yes.

HK III:
So 13:30, we’re adjourned, yes?

PP:
Judge’s Panel enters the courtroom. Attendants please rise. Please sit down. It’s now turned over to the Judge’s Panel. Thank you.

HK III:
Court is resumed. We’ll continue the witness examination. May the Prosecutor call the Witness into the courtroom.

J2:
Witness, Expert Doctor, Doctor Budiawan please.

HK III:
Have you had lunch? You have, yes?

BW:
I have.

HK III:
Okay, so just cool down, yes? So, face this court with cool head, like that, yes? 

BW:
Insya Allah, yes, Sir.

HK III:
Because we ARE, together, seeking the truth here, yes?

BW:
Right, Sir.

HK III:
So the question was, we will continue, still, with Defense Counsel II, yes? About Puslabfor, yes? Please proceed with the question.

PS:
Thank you Your Honor. Could this be moved a little, put it on, a little forward. Your Honor, thank you. We will continue with the question, with your permission, Honorable Judges. Mister Expert, we were talking, before I went on to the question about Puslabfor, you were explaining that you were asked to provide a statement and opinion in the BAP about the Puslabfor test results, eh, various researches, yes? Maybe it was your research, Labkesda research results and others. So we talked about the conduct, or maybe more precisely the expressoin should be “the handling of,” or sample preparation, yes, that it affects the results? Expert, why does there need to be a [special] handling of samples? Why is it necessary? 

BW:
Alright, thank you. The praparation is done, as we all know, to analyze a raw material, in this case a sample.

PS:
Yes.

BW:
There has to be a treatment, among others, chemically, depending on the process, ok? And in this process, in this case we’re using a chemical procees, so… in order to obtain a certain substance that will possibly be analyzed. Therefore, preparation is something important because it will determine, yes? It will determine the results. These results… not just the preparation of samples, but also after that, how it is measure also.

PS:
Alright. Enough. 

BW:
That is also an important factor.

PS:
So just the sample preparation method first, yes? Later, I will get into the analysis method, that’s what you meant, right? We haven’t got there yet.

BW:
Yes.

PS:
When you do… this is because you said earlier you know about laboratories. I’m not trying to delve into laboratory field, you know? But because you said you know about laboratory, I will continue. Sample preparation, say, of water or blood, say, of a group of 10 people, if a comparison test is done of 10 other people, is it necessary in order to get a valid result or one that can be held accountable for? Is the same method or methodology required also to obtain results that can be held accountable for? Let’s say, if one is drawn with a syringe and the second with a machete, for example, like that. Are the same methods requires in taking samples?

BW:
Yes obviously. A sampling strategy is key here.

PS:
Yes.

BW:
Yes, if we talk about sampling strategy, in this case taking of samples, that is the principle. That is part of preparation. But the sampling strategy, where, how and who, that is called a sampling strategy, and then prepared, which is the processing, because after a sample is obtained instruments cannot right away analyze the raw material.

PS:
Has not hit the spot, my question.

BW:
Yes.

PS:
So maybe digest this a little. Is a sampling method required, when we take two comparisons, is the same sampling method required in it?

BW:
A must, of course.

PS:
Must. Have you tested fish, meat or done fish pathology? Have you done research on arsenic content or Hg in the fish? Do you [have] the experience?

BW:
Yes, we’re a chemistry lab, we have everything, not just fish.

PS:
My question is, have you or have you not?

BW:
I have.

PS:
Yes that, just concisely, yes?

BW:
Arsenic, mercury and...

PS:
Thank you, just so I know if I should continue with my next question or no.

BW:
Yes, yes.

PS:
If I take fish, with what sort of preparation that you know of, or if you yourself want to take fish from a certain place, what do you do so that the sample is not disturbed or not contaminated, say, before it is analysed. What do you do? Say, like a kerapu or a grouper or whatever other fish from the sea, yes? Can you explain?

BW:
What’s certain is if we speak about… eh… obviously such a sample, we would have to use fish, in the context of a fish that we actually caught and we clean it first.

PS:
Yes.

BW:
Yes, through a process of rinsing it with water, for example. Then of course, this fish would be rinsed with water, mineral-free water of course, yes? So as to avoid contamination. The cutting process is performed according to how much we need, how many milligrams we obtain, we need, and what’s more important, alright, after that we’d need to use chemicals that are “pro-analysis”.

PS:
What’s it called?

BW:
It’s called pro-analysis, which is a certain chemical that for laboratory purposes have certain specifications, such as, HCl Sulfate 37% pro-analysis, and why? Because there are chemicals that have technical characteristics, which means…

PS:
Well, no, we haven’t got there yet. So we can… because we’re not as fast as you in getting this, yes? A bit…

BW:
Yes, I haven’t explained that yet, yes, thank you.

PS:
So there is a certain chemical HC, what, what was it?

BW:
PA. PA is pro-analysis.

PS:
Pro-analysis is the chemical name, right? That is a chemical name, yes?

BW:
No.

PS:
What is it called?

BW:
All that applies to any chemicals used in laboratories, they have to be pro-analysis.

PS:
So before a sample is taken to a laboratory, what do you do to the sample? Do you preserve it or what?

BW:
That depends. When measuring it right away, we can do so without preservatives. If we are to do it over a certain period of time, we give it a preserving material, preservative which does not contain substances we are about to analyze.

PS:
Alright. If we are to take two items for camparison, you said the sample handling method should be the same. So if a sample is taken in one place, using a certain chemical, that means that is how it should be done in a comparative place, the way to treat the sample, right Expert? It’s a must, yes?

BW:
Yes, correct.

PS:
Alright. I saw at… I don’t have to open it. Too much of a hassle. We’ll just have a discussion here. I saw, when Puslabfor laboratory took samples, do you know Expert? When fish sample is preserved, what sort of preservative is used, as far as you know, to preserve the fish sample before it is analyzed?

BW:
Yes?

PS:
What chemicals are used for preservation?

BW:
Ow, preservatives. A preservative is actually like this. The idea for preservatives is to use something that will not disturb, or something that does not contain the substance we are about to analyze. For instance, we can use HCl, yes, as an example. We can use formaldehyde, as an example of a preservative.

PS:
Alright.

BW:
But not…

PS:
What was the second one? The second one, what’s it called?

BW:
Yes?

PS:
What material was that? The second?

BW:
HCl.

PS:
HCl. The second?

BW:
Formaldehyde or formalin.

PS:
Ouw, or formalin. Yeah, so if a fresh sample is taken right away at a location, then after it is prepared because time allows and right away taken to an analyzing laboratory, what would be the difference with a comparable sample taken 10 days apart? Can that cause different results?

BW:
Yes it may. But as I said earlier, I said earlier that eventhough the timing is different, certainly that is one factor that may affect, one of the factors that may affect…

PS:
Alright, if you understand sample research methodology in laboratory and preparation. About sample preparation itself, how many methods are there to do research, say for fish, or, and water, fresh water, for example?

BW:
Hm.

PS:
Do you know what methodologies are used?

BW:
I don’t understand the question here.

PS:
Methods that are used…

BW:
If you mean sampling, I think it’s quite common if we take, if we want to measure now we do a destruction chemically. If we want to store it, as long as it is stored at, say, 4oC below freezing, or below that, that’s not a problem. That is one way of preserving it. Yes, that can be done.

PS:
Alright, alright. In the laboratory, also in writing the report on the results, is a certain minimum detection limit necessary in that laboratory?

BW:
The question is not quite accurate, not laboratory, but the instruments. Maybe that’s what you mean?

PS:
Meaning the intruments to measure. In order to achieve the goal, say, of finding out the arsenic concentration in that sample, the instruments, they need to be what, as you said?

BW:
Well, need to use instruments according to the limits, or the detection level of the instrument itself. What instruments we use, that’s what we have to know, and usually they are available. Certain instruments, they already have a detection limit for As down to 10 ppb, or [Unclear] down to 1 ppb.

PS:
So, in a responsible report, so other people know when they analyze, such laboratory results must write down the measurement limitations of the detecting instrument, what is the minimum and what is the best that they use, right?

BW:
Well actually depending on the purpose, but if we have used a definite instrument, for instance, As, they usually have a certain detection limit, for example down to 10 ppb, and if they are to do research, the long way, we do need to attach the data, but that is not a requirement. What is certain, we must know what instruments [to use] and what specification of the instrument. That must be explained. That is what’s important.

PS:
So in short, you want to say that a laboratory research report does not have to inform the detection limit, yes?

BW:
Not that it doesn’t have to, I said it would be better. If it is to be published, then yes, those have to be explained, instrument specifications. After it provides a certain instrument specification, it’s no longer needed, because in the instrument specification everything is in there.

PS:
So for scientific accountability, so that others can understand how a report was written, it needs to be written down, yes? The detection limit, yes?

BW:
It would be better, yes.

PS:
Yes. Better. But if it’s not written?

BW:
Hm.

PS:
How can someone know the method, how the instrumen works?

BW:
Well, of course it depends on, for instance to do it that way, but, say, it does a calibration curve. A calibration curve is a part, a process, our way of determining a value or a limit for a substance, as well as an instrument.

PS:
Alright. My question, when you did the blood test of Buyat people, and from the Puslabfor, the Police, in your report, did you put the limits of the instruments that you used to test sample materials. The question is, was there any or no? Did you put the detection limits of your laboratory?

BW:
As far as I know there was. In the bottom-most attachment there is detection limit, as well as standard values. It’s there.

PS:
There is. What was the purpose of you putting it in there?

BW:
As you asked me, the purpose is to provide information that the ability of this instrument to detect a substance is a certain amount. 

PS:
That was what you explained as being a must, yes?

BW:
Yes.

PS:
Alright, Expert. If a sample is tested, but the detection limit was not put down, would that lab result… ah, I’ll change it… So three laboratory results were explained earlier, so because the numbers were different, yes? For instance, 9 point something was put down for one person, the time was different, so the preparation could have been different so everything can happen that would make it different, in this case to find, and it was asked by my colleague earlier. Actually from a scientific, laboratory perspective, lab technique, what should be done in order to find a similarity of perception if there are different researches?

BW:
Alright, yes. If we say that, we should be doing a spike analysis.

PS:
Spike? Slowly.

BW:
For example.

PS:
Spike analysis? What is spike analysis?

BW:
What is meant by spike analysis… we have the same blood, let’s say we have 10 or 5 milliliters. We divide the sample into same amounts for the same lab, for different labs. Alright? Then we do it with the same procedure or method, right? And from there we do a preparation with the same method, that’s what I meant. 

PS:
Oh, so what are the measurement limits if the lab results are different? What sort of measurement limit, it’s impossible that we say that the laboratory results are 100% the same. Different tolerances, then we can consider them the same. From three laboratory results, how much, what is the fluctuation, what is the perccentage? Like that.

BW:
Yes, I’m saying if the principle is the same, preparation is the same, instruments are the same, well of course the range could be, being scientific, could be within 2 digits, or 1 digit. That is not a problem. What’s important is that they use the same methods, but if they use different instruments, and why? We know that when we analyze chemicals…

PS:
Not that, it’s already been answered. Earlier.

BW:
No, I’d like to explain.

PS:
Yes.

BW:
Because to analyze a certain chemical, such as a metal, there are many methods. We can use IS, we can use ICT, we can also use a Float As [?], so there’s many. That’s possible.

PS:
Well, it has been answered, hasn’t it?

BW:
I need to explain, so there won’t be any…

PS:
Yes, yes, I will follow. It’s just that this court session will be long. So one thing is needed… are you bothered by the person behind you? Mister Expert, do you mind, there’s smoeone behind you, is that okay?

BW:
There’s no problem.

PS:
Eh, Expert, so you said the difference, you said, the tolerance limit could be 2 digits behind comma or before comma?

BW:
Well, take this for example. One gets 10 ppm, the other 10.5.

PS:
Oh.

BW:
Or maybe another one 11.

PS:
Yes.

BW:
So long as it is in doing a certain preparation, and also the amount is the same, that difference, we can do it using a statistical method or using an average calculation.
PS:
Alright.

BW:
That can be done.

PS:
So that’s what I meant back there. So it’s there. So now we have an idea that the 2-digit difference is something like between 10 and 10.5. But if it is 350% difference, can it be said to fall within tolerance, or no?

BW:
Oh, here we’re speaking in the context of same principle, same methods. If it is indeed 350% different, of course there isn’t going to be, not conducive…

PS:
In that case, a certain something is needed…

BW:
I’m saying.

PS:
In law, scientifically or in science?

BW:
Yes.

PS:
So something isn’t quite right, yes?

BW:
Oh, not quite like that. Not right, meaning that it could be different in the research, methods and preparations. Then, we can’t compare it like that, because, like I said, the principle, method of preparation and instruments used are different. That may produce something different. But the first principle is that by a qualitative analysis, was it found or not? That first.

PS:
Okay.

BW:
We speak of that first. If qualitatively… qualitatively means that we analyze the mercury and that we use instruments that can analyze mercury, whether it’s there or not. If qualitatively it’s there, then we apply a method to measure it quantitatively.

PS:
Alright, so it means that if we say, possible or not, or do you agree, meaning in case of a significant difference, if the difference is significant, falling outside that tolerance number, more research is needed. Like that, right? 

BW:
Alright, I can do it.

PS:
So it can be called scientifically responsible, right?

BW:
Yes, you can put it that way.

PS:
Alright. Enough from me.

HT:
Thank you, with your permission Your Honor, I will have several more questions, additional questions. I am still interested in that number eight which you mentioned earlier, as well as the source you quoted, that is IPCS. I need to delve deeper into this, one or another, for the sake if openness here, because the information that you disclosed, it only refers to the number eight without any other reference. So, again, I would like to point out to the Expert, please, this IPCS material, could this be given to the Expert as his reference, six point six, please hand this. Alright, number six point six, I made a note on it, yeah, it says there “reference or normal levels in indicator media” ya, or in bahasa [in Bahasa Indonesia] “referensi atau kadar normal dalam media indikator” of the blood here, which means that if this number eight there the range is considered normal, right Expert Witness?

BW:
The question is not too clear, please Sir.

HT:
Paragraph 6.6 here points out to the reference normal levels on the blood media indicator here.

BW:
Yes.

HT:
Yes, you mentioned that number eight. 

BW:
Yes.

HT:
Number eight is not an absolute number, is it not? 

BW:
Yes, an average.

HT:
Is that a range?

BW:
Range?
HT:
Is that a range.
BW:
It’s an average.

HT:
So it’s an average, isn’t it?

BW:
Not a range. Range is different. 2.5 plus 8 is a range, but the average is eight. 

HT:
Eight. But it’s not absolute one number, right? Because it’s an average, as you said, right?

BW:
Here, it’s written 8 micrograms per liter average.

HT:
Yes.

BW:
That means that number is a significant number, one significant number.

HT:
Right, but that number is not just a stand alone number, that all numbers must be 8, or that 8 is a maximum number. Not like that, right? But it’s taken from several samples, right? 

BW:
Obviously.

HT:
And that’s what I mean.

BW:
From all over the world even.

HT:
That’s what I mean. Yes.

BW:
Yes.

HT:
I’d like to ask you to open the next page, and from there, because it’s also a part of… what I showed you earlier, is it there, maybe you can show it Nira, long term fish consumption, it’s marked there, okay? Same as the yellow one there, Nira. Yes, that. Long term fish consumption, I think [you] have read that, yes? 

BW:
Yes.

HT:
The next page, I have not read: “in communities with high fish consumption rate individuals with long term intakes of 200 micro gram mercury per day will have bloods levels in the range of 200 microgram mercury per litre.”  In Bahasa Indonesia [In Bahasa Indonesia] “dalam kelompok masyarakat dengan kadar konsumsi ikan yang tinggi maka orang yang mengkonsumsi 200 mikrogram merkuri per hari akan memiliki kadar 200 mikrogram per liter,” meaning that it is possible that someone who consumes a lot of fish every day, it can reach 200 micrograms per day and that is normal?

BW:
That will contradict, if we speak of WHO reference, if there’s between 200 until 500 ppb in human blood, the symptoms of…

HT:
Yes?

BW:
… Minamata will appear. Is that what we want to make as reference?

HT:
I… 

BW:
That question.

HT:
I’m asking the Expert.

BW:
Yes.

HT:
Because  this source came from you, this reference, IPCS. Wasn’t that your reference?

BW:
Yes, but that number cannot be taken as reference, and considered allowable. That’s important.

HT:
Right. But this came from this reference, right? This is what their research says. 

BW:
So?

HT:
What is meant by the reference, it’s not that 200 is, er, safe. No. Not like that, but in a concentration, in humans that consume a lot of fish, it could reach up to 200. 

BW:
Actually, from that sentence there is some kind of warning. That’s the meaning that we should get out of there.

HT:
Yes.

BW:
It’s a warning.

HT:
Regardless of that, it could just happen, right? 

BW:
Oh yes. But it can’t, if it’s a warning you cannot take that as your reference, that is what’s important. The meaning of that question is unclear. Can it be considered safe? Is that, maybe, what is being asked?

HT:
If we go back to this reference, it says normal here. Again, I’m pointing this out to you, Expert.

BW:
That normal number, that’s in Italy. Anywhere, it could be 0 to 50, or 0 to 42. I have read all of this.

HT:
Yes.

BW:
So I see that the reference which can be considered as being the most normal which has no risk is 8 ppb. Eight micrograms per liter. We should not refer to, assume that 200 micrograms per liter is okay. It can be considered a miracle to make something normal. You can’t do that.

HT:
Alright, that’s the Expert’s opinion.

BW:
Not that. This is important.

HT:
Oh yes?

BW:
If we speak…

HT:
I’m talking here about… 

HK III:
Alright, Mister, okay, answer what is being asked, okay? 

BW:
Yes.

HK III:
Maybe we should just try… 

HT:
Yes, I… because, Expert, the basis here is this IPCS.

BW:
The basis is safety, protection of humans according to the study of toxicology. That’s what I do. 

HT:
No, Mister Expert, in the BAP you pointed out the number 8 from IPCS, right?

BW:
Yes, that is the average, correct. IPCS is the reference that I used, and I used it for that, after I have read it all. The whole book, I have read it all.

HT:
Alright, Mister Witness, I’m only reminding before I continue on, Expert Witness, you said you’re a scientist, an academic you said.

BW:
Yes.

HT:
You don’t have any interest here, Expert. 

BW:
Correct, I don’t have any interest whatsoever.

HT:
Yes, don’t, don’t, don’t take this as a personal interest again.

BW:
Thank you, honestly I don’t have any personal interest with the Buyat community, Your Honor. Me, patiently, I’m just a scientist.

HK III:
Yes, yes.

BW:
I only work based on data and facts.

HT:
Yes.

BW:
Sorry, I did not say it.

HK III:
That’s why. I mean just answer calmly. Don’t be so emotional. Actually, I’ve reminded before. So just calmly. So, don’t make it look like you’ve got something, okay? So, just answer calmly, don’t make it look like you’re bitter, okay?

BW:
It’s not like that. Thank you Your Honor, because I… in this case the data that is being put forward on me… because I have a reference for that. That is what I was about to explain. Thank you Judge, Your Honor.

HT:
Alright, I will continue a bit more…

[Recording stopped]

HK III: 
Results from the three labs weren’t the same, but it looks like [you’re] bitter, yeah?

BW:
It’s not like that. Thank you Your Honor, because I… in this case the data that is being put forward on me, because I have a reference for that. That is what I was about to explain. Thank you Judge, Your Honor.

HT:
Alright, I will continue a bit more. The research that the Witness conducted, was that your own research or with an institution?

BW:
Sir, that question actually, the institution…

HT:
I am asking, I am asking, don’t… 

BW:
I, as a researcher, and I also as a part of an institution.

HT:
The results of your research, was it published on behalf of the institution or personally? That’s the question, simple, that’s all…

BW:
That’s clear. The letterhead was the institution’s, but I did the research.

HT:
Alright. That’s all I’m asking. No need to be so insistent, you know.

BW:
I need to be clear on that. Thank you.

HT:
Yes, thank you. One more thing. There’s still some more. I would ask [you] to show me, there were those 9 people from Buyat who were examined. There was a slide, can [someone] assist maybe?

HK III:
Please assist.

BW:
Actually, in the BAP, Your Honor, it’s there. It has been read…

HT:
Yes, but it’s more convenient if [we can] see what the Witness has here.

HK III:
[unclear] it’s not a problem for us. Sometimes there are things in the BAP that could change, yes? Or withdrawn, yes? Please…

HT:
Slanted… too high maybe… a little bit lower… a bit more, a bit more, yes… not left enough… yes, okay… no, the one with 9 people… could it be more, whatsit, focused… more close-up, sharpened, okay. This is the 9 Buyat people that were examined, from whom blood samples were taken and tested. Okay. The person who tested the mercury levels in the blood of each one of these people, Trivana, 4.7, yes? Did you test this, or Puslabfor? I’m only confirming.

BW:
Yes, the sample was from Puslabfor.

HT:
Puslabfor.  

BW:
Yes.

HT:
You were only shown the numbers.

BW:
That one was from… hold on… that sample, it was in the BAP, the second one we got blood samples from the investigation team and we did [the test].

HT:
Okay, yes. So you did this? These numbers that were found?

BW:
Yes, our team here.

HT:
Oh team. Yes, an expert team. Fine, that’s what I asked.

BW:
Yes, an expert team, because I was the chairman.

HT:
Alright, that’s what I asked. So there’s 4.77, 5.12, 12.20 and so forth. There were 9 people, right?

BW:
Yes.

HT:
If… have you added up and took an average of these 9 people? Do you know, that if you add these up and then divide it, the average would be 7.22 ppb?

BW:
Meaning? What does this question mean?

HT:
My question is…

BW:
What is this average?

HT:
The average of these 8 people, 9 people?

BW:
A number that is… I cannot draw a conclusion about an average, because it does not need data, because the data is not sufficient for a statistical data. I will be trapped there. 

HT:
Yes.

BW:
That data is just real data.

HT:
Okay, I want to ask, that number 8 ppb, what is the range for that number actually?

BW:
I think that has been answered. I got that range from IPCS.

HT:
What are the numbers, can [you] say 0 to how much?

BW:
I only got that number 8 based on a collection of various studies in the world…

HT:
But the Expert must know, that there is a range, right?

BW:
Oh in this case it would of course vary, but I don’t know what the numbers are exactly.

HT:
Yes, we’re talking simply here Witness, we’re talking just simply, meaning that there isn’t an absolute number 8, yes?

BW:
No number 9?

HT:
That number 8 is not an absolute number, yes?

BW:
O yes, if the number is like that, yes.

HT:
Right then?

BW:
Yes.

HT:
That is why I’m going back to 8 ppb, which is an average, you said that yourself, right?

BW:
Yes, depending on the purpose, if it’s for, if [you] want to take an average, go ahead, and then what would this average mean?

HT:
Okay, then I will tell you, to this, in this court, these 9 people, if you take the average it is 7.2 ppb, which means it’s less than 8. Fine, I’m not going to ask for Witness’ comments then.

BW:
No, I need to comment here, what is the meaning of this average here, we’re talking about the content. It can’t be…

HK III:
Alright, yeah, Counsel, yeah, if you want to take an average, go ahead, do it in your plea. So enough. If he’s already [given his opinion] according to his knowledge, yeah, don’t force it. It’s his knowledge no matter what, yeah?

BW:
Yes, go ahead. Don’t force it. Thank you Your Honor.

HT:
Alright Sir, I will continue with one more issue. Does the Expert know Prof. DR. Haryoto Kusno Putranto, Skm, PhD?

BW:
I know.

HT:
You know?

BW:
Correct.

HT:
Relations, any work relations or in the field of expertise?

BW:
He teaches in another faculty, but I also teach. He’s in, I don’t know what his real profession, what it is, but he in this case is a lecturer at UI [University of Indonesia], yes.

HT:
Okay, so, he’s a professor, yes?

BW:
Yes.

HT:
Expert, have you ever heard of a health audit for Buyat Case and Ratatotok, South Minahasa in 2004? 

HK III:
Have you ever read that?

BW:
Not just read it, I was involved in that team, Sir, and that is what I protested. He conclulded something, and I said that was wrong. That, I was involved in it.

HK III:
Not that, no need to be lengthy, you know, technically you should be answering what is being asked, “I already know, I have studied it…”

BW:
Yes, thank you.

HT:
I’m asking one thing, you run everywhere, again, it looks like you have an interest, as I said earlier. Only when I ask, you answer.

BW:
Yes, please, yes.

HT:
So, I’d like to read the conclusion, but before I read the conclusion I’d like to read here the Press Release. Maybe this could be handed to the Witness and the Judge’s Panel.

HK III:
But he already said that he didn’t agree with the results of [unclear].

HT:
Yes, right, right, but I’d like to read it. In there, there the Witness’ name, the Expert’s name is in there too, that this public health audit uses a cross sectional study design or CSS. The sample size was 222 respondents, yes?  About this cross sectional the Witness has expressed it, and then the results, among others, it is mentioned there, that the equivalent value of the average concentration of all heavy metals studied, including Hg, As and Sb in the blood and hair was still below the tolerable levels by WHO and IPCS standards referred to by the Witness.

So now, it was said that there is not enough evidence to conclude that the prevalence of several diseases, such as Neuropathy, Lipoma and Dermatitis that were being studied, were caused by heavy metals Hg, As and Sb. This Press Release was issued on 6 May 2005. The expert team consisted of 10 people here. The Witness’ name is also in there, as I see it, are you aware of this Witness?

BW:
No. That’s what I was saying, when I took part in that process I did not agree and [asked] to withold the issuing of conclusions, because why? I did not agree with how the analysis was conducted and the sampling methods, and the methodology. I said that, but some of my friends did also, it wasn’t just me who rejected it.

HT:
I wan’t to ask, he’s a Professor, yes?

BW:
Oh, a Professor, I’m used to it, in science we discuss things. I can enter into a discussion with that Professor, it’s not a problem I think.

HT:
Oh, used to it. So that’s how it is.

HK III:
Let’s not go on and on into this.

HT:
Alright, for now I’d like to conclude my questioning. Maybe my colleagues would like to add something? Enough?

HK III:
But wait, actually it’s like this , so it says here an Expert Team for Public Health Audit in the Case of Buyat and Ratatotok, so this was without your permission, but it says here.

BW:
Yes, I have an sms [?], I think, that’s what I was saying.

HK III:
So alright then, [you] can say that you actually don’t agree that your name be included, but it was included anyways.

BW:
Yes, that’s what it was Your Honor, I questioned him about it. I was in that team, true, but in the final conclusion I said that I did not agree to be…

HK III:
Actually, the names that are here, did they sign these findings?

BW:
No.

HK III:
Oh, no signature.

BW:
No, no [signature].

HK III:
Go ahead.

HT:
But, if that’s the case I would, one more, but it was a Press Release, that thing. I’m asking, the Expert objected, but was your objection ever written?

BW:
Oh, I have conveyed it…

HT:
Was it written then?

BW:
It’s in there.

HT:
Is it?

BW:
I made it, I even did this to provide an input, I gave an input, I have given an input in that process.

HT:
Your objection to this Press Release, the one that was published, was there, was there any, Witness? That your objection…?

BW:
About the Press Release I don’t know much, but when the conclusion was made…

J1:
Judge’s Panel

HT:
No, from the Witness, from the Expert, was there any?

HK III:
Enough, enough about that for now.

BW:
I’m saying Your Honor, when the conclusion was made for the Press Release, I didn’t even know about that, but the conclusion was to be processed, a process was to be made. I said I did not agree with that data.

HK III:
No, let’s do it like this, okay? You did not agree with that data, even if your name was included in here without your knowledge. Okay, but actually, your objection, was it in writing or was it verbal?

BW:
I’ve given my suggestion for it, that I objected, I told about it. There was a secretary, they should have the data. 

HK III:
Meaning, written or verbal? Written or verbal?

BW:
Yes, yes I wrote in there [that] I gave certain data and facts as such, I suggested but I don’t know how that process came out.

HK III:
Yes, hold on…

BW:
Yes Your Honor, thank you.

HK III: 
If you did extend your objection in writing, can you show your objection to this court, or not?

BW:
Oh, that’s what I meant…

HK III:
If it was verbal, so it can’t be shown, like that…

BW:
Alright, Your Honor, what I meant by my objection, usually in the team we had a regular meeting, I said I did not agree that it be issued in a Press Release, that conclusion…

HK III:
So eventhough the name was there, but he did not agree to that conclusion. Just that, enough.

BW:
Yes.

HT:
I think there’s one more thing, Your Honor, one more. If you say so Mister Expert Witness, do you know, of these 10 names, those people, how many did not agree then?

BW:
You can ask, me, two, three people, I never saw them present. They were never present.

HT:
Meaning?

BW:
In that process.

HT:
Who did not agree? May I know? Do you know?

BW:
Well, of course here I was the one that…

HT:
If you don’t know that’s fine, if you don’t know that’s fine…

BW:
The problem is this, I can’t because there is no written proof, but in that meeting it was said not to give a conclusion from those results.

HT:
That’s you, the Witness, the Expert, what about the others? If you don’t know it’s alright…

BW:
You can ask the other team members, but personally yes…

HK III:
He’s speaking of himself, personally he doesn’t agree.

BW:
Yes.

HT:
Alright, alright, Expert. Have you heard about the report from WHO regarding… by Minamata Institute regarding that…

BW:
Yes.

HT:
I’d like to read one conclusion, sorry, I can… well basically the total concentration and that of metals in the hair of Buyat and Ratatotok residents is not enough to cause poisoning. My question…

HK III:
[unclear]

BW:
That too, I have. It’s the same, because from WHO and CSIRO, essentially to state that there is or there is no Minamata. I agree with that, I agree with that…

HT:
It didn’t say Minamata, it said poisoning, actually.

BW:
No, actually poisoning that indicated a Minamata case, I agree with that.

HT:
Oh, so you agree that there is no poisoning there?

BW:
But, no, that’s right, I agree with that, but I…

HT:
What’s going on with you here? 

BW:
I agree, don’t lead me, I agree there is not yet a Minamata case in there.

HK III: 
Yeah so that’s why. Yeah so like this, if a question is not answered, not according to what’s being asked, it will cause whatsit, whatever, so one-by-one the questions, answer one-by-one according to what’s being asked.

J1:
Panel, may we interrupt, Panel, interruption, allow us Sir?

HK III:
Hah, interrupt what?

J1:
Allow us, Sir, we’re interrupting?

HK III:
Interrupting, what do you mean?

J1:
About the question from the Defense Counsel.

HK III:
Don’t, it’s him that is being asked, why the answer…

J1:
Yes, but we mean here, that the question has been answered.

HK III:
I have been controlling it from up here, what is allowed. So it’s the same, what question reported a question, you just answer the question, let’s not have a tail, you’ll turn me into what, y’know? Let’s not, y’know? What’s being asked, just answer well, like so, yeah…?

J1:
Yes.

HK III:
So just that, so according to your question also, the questions shouldn’t be too, shouldn’t force the will also. That’s not good.

J1:
That’s what we mean as well. Shouldn’t look like [someone] wants to insists, whatsit, something from someone else’s researcg, forced upon the Expert.

HT:
Alright Sir, I will [unclear]

HK III:
So, that is why the first question was whether you have read or heard about the report?

BW:
I have read, Sir.

HK III:
If you have, “aha, right, that’s what it says,” according to whatsit, who knows maybe he understood it differently. I understood it differently, who knows, right? So that first, that stage first, that was the content.

HT:
I’ll read the conclusions, one of the conclusions. I would like you, of course, not to get too emotional looking at this. One of the conclusions stated that the total and metal concentrations in the hair of Buyat Bay and Totok Bay residents is not sufficient to cause poisoning, yes? Period.

HK III:
That report, where was that from?

HT:
From Minamata Institute.

HK III:
Have you read that? Is that what you read from the report, or what you thought?

BW:
Alright, You Honor.

HK III:
Correct or not, okay? 

BW:
I read, yes. The conclusions, I agree…

HK III:
Enough, then…

HT:
Enough Sir.

BW:
May I, may I explain?

HT:
Enough, I was only asking that.

BW:
But from the conclusions, I…

J1:
Panel, does the Witness have the right to answer what were his reasons to disagree, Sir? 

BW:
I need to explain Your Honor, please, please…

J1:
The Witness disagress Sir, [he] has been limited all along. Like the first one I interrupted, I answered no, was there my explanation no, then I answered it was there…

HK III:
Hold on a second, I’m confused, who’s actually leading this court? The Judge or the Public Prosecutors? Or maybe the Defense Counsel? I’m amazed. I mean, what am I here? Enough already, I will limit what’s necessary, if you, what is it here, also from the Defense Counsel too, yeah? Maybe he’s just afraid his whatsit will be misused, so I mean, give him the opportunity too, but within the acceptable limits, alright yeah? Okay then, you may proceed, but I mean don’t be too, whatsit, yeah? Be mindful of each other, okay? Don’t be too, whatsit, like that, yeah? So, I mean, it looks like we’re having a coffee shop debate here, yeah?

LMPP:
Alright, alright, from the Defense Counsel, it’s enough for now Your Honor, and it will be continued by the Defendant.

RBN Questions

RBN:
Thank you Your Honour…

HS:
Terima kasih Yang Mulia 

RBN:
I only have one little serious of questions before I drawn my conclusion maybe I can help get some clearaty into this...
HS:
Saya ada beberapa pertanyaan yang ingin saya…

RBN:
Could you please show me, the expert, the documents from Brune which reference to most all the WHO literatures.  From Brune.

This is one here, this is the Indonesian translation of the document itself, and it goes on in many of WHO documents state that reference to be able to understand mercury levels in blood that are normal under different pre-consumption.
HS:
Ya ini adalah diantara beberapa dokumen yang bisa menunjukan nilai acuan tentative untuk konsentrasi Merkuri sehingga mengarah kepada kadar.

RBN:
And you can see it tells the different?

HS:
Disini dilihat, di sini dilihat perbedaan.

RBN:
You can see that it categorizes people that eat different levels of fish.
HS:
Orang-orang yang memakan ikan dalam jumlah yang berbeda-beda.

RBN:
Ok, and category 4 here shows.
HS:
Dan kategori 4 disini menunjukan.

RBN:
That if your eat 4 fish a week.
HS:
Apabila anda memakan 4 kali sajian ikan dalam seminggu.

RBN:
This could be your average?

HS:
Maka ini adalah nilai rata-rata kadarnya.

RBN:
This could be you standard devation?

HS:
Ini adalah standard deviasi.

RBN:
And then this would be the range, which is somewhere 6.1 and 82.7.
HS:
Dan ini adalah kisaran antara 6,1 dan 82,7.

RBN:
Next slide please, so if you take this reference and you draw it graphically most of the people this in the number of the people in the population would be 44 that is the average.
HS:
Ini adalah jumlah dalam populasi yang dibuat dalam grafik.

RBN:
People would range all the way from the low to the high of 82.
HS:
Maka kadar dalam penduduk berkisar dari bawah sampai ke atas.

RBN:
For eating 4 fishes a week.
HS:
Apabila makan 4 sajian ikan dalam seminggu.

RBN:
Ok next slide, again, so what I did is I plotted each of your references into this deviation occured in the sample of 3 in the end of your testimony.

HS:
Jadi ini adalah data Anda yang saya masukkan di dalam grafik saya sesuai dengan kesaksian Anda dalam BAP dan saya masukkan disini, dan saya dapatkan dari orang-orang tersebut.

RBN:
And here is Juhria she is [inaudible] in the same category she falls from the curve.
HS:
Juriah dia masih di dalam kurva.

RBN:
Here is the other one Masna.
HS:
Yang lain Masnah.

RBN:
And next, and here is Rasyid.

HS:
Rasyid.

RBN:
These are from your testimony, and this where the [inadible] range.
HS:
Dan ini adalah kesaksian orang-orang yang semua didalam anda sebut dalam BAP kesaksian Anda.

RBN:
Would you agree with that? 

HS:
Ya apakah anda setuju dengan nama-nama itu?

BW:
Kurang sependapat karena itu adalah jurnal perorangan kalau saya membandingkan dahulu dengan lembaga.

HS:
Baik, I do not agree because this a journal.
BW:
WHO, apakah itu di adopt oleh WHO?  Menjadi suatu acuan sebagai acuan begitu.

HK III:
[Tidak jelas], Saudara tidak setuju atau…

BW:
Alasan, tidak sependapat karena itu jurnal, penelitian.

HK III:
Tidak sependapat karena itu jurnal begitu.

HS:
He does not agree because it is a journal.
RBN:
Ok, but WHO references Brune.
HS:
Ya, tapi itu referensi WHO memang benar digunakan.

RBN:
Last slide, ok I guess in my conclusion that is all the question I have for this witness.
HS:
Ya, itu Yang Mulia pertanyaan saya, saya sekarang sampai pada konklusi saya.

RBN:
I conclude and I agree that this witness’s testimony and his statement in the BAP that if mercury levels in blood range between 2 to 5 hundreds micrograms per litre then maybe a would be potential to have nervous disorder symptoms.
HS:
Saya berkesimpulan bahwa saya sependapat dengan kesaksian Saksi dan pernyataan Saksi dalam BAP mengenai apabila kadar merkuri dalam darah berkisar antara 200 sampai 500 mikogram per liter maka terdapat kemungkinan potensi timbulnya gejala-gejala gangguan syaraf.

RBN:
I also agree with the Witness’s statement that the study was not complete and not conclusive.
HS:
Saya juga sependapat dengan pernyataan Saksi bahwa penelitian ini bahwa sebenarnya belum lengkap dan belum bisa memberikan satu kesimpulan akhir.

RBN:
But I reject the Witness’s statement that if you do not have to follow the laboratory protocols that including not eating fish for 20 to 30 prior to blood sampling.  How else you could make a comparison to a standard if standard protocol are not followed?

HS:
Tetapi saya harus menolak pernyataan Saksi bahwa tidak diperlukan untuk mengikuti protokol laboratorium yang mencakup 20 sampai 30 jam tidak mengkonsumsi ikan sebelum pengambilan per contoh darah.  Bagaimana anda dapat mengadakan perbandingan pada suatu standard baku, apabila standard protokol laboratorium tidak dipenuhi.  

RBN:
I must conclude that however that I find it simply amazing that a Phd in the field of toxology could make a mistake as to use WHO averages of 8 ppb in blood without mentiong it is for people who eat fish less than 1 a week and yet conclude that this fishy community is contaminated to a mercury then go on to make a press statement in the public to the police without checking to other medical experts..
HS:
Namun saya perlu menyimpulkan bahwa saya merasa suatu hal yang sangat absurb bahwa seorang Phd dalam bidang toksikologi membuat suatu kesalahan dengan menggunakan suatu nilai rata-rata WHO sebesar 8 ppb tanpa menyebutkan bahwa ini berlaku bagi orang- orang yang mengkonsumsi ikan kurang dari 1 kali dalam seminggu.   Kemudian mengambil kesimpulan bahwa suatu komunitas nelayan telah terkontaminasi dengan merkuri dan kemudian lagi melepaskan pernyataan ini kepada pers, masyarakat umum dan polisi tanpa mengecek ulang dengan para ahli kedokteran lainnya.

RBN:
And it is also seem obvious that this Witness did not even read selectively pick only part of his own part of WHO reference, he should have seen that in community with high fish consumption rate could normally have blood levels in the range of 200 part per billion.
HS:
Dan nyata-nyata tampak bahwa Saksi ini telah, bahkan tidak membaca hanya secara selektif mengacu pada bagian-bagian tertentu dari referensi WHO yang dimilikinya.  Seharusnya Saksi melihat bahwa dalam komunitas-komunitas nelayan dengan konsumsi ikan yang tinggi secara normal dapat memiliki kadar merkuri sekitar 200 ppb dalam darah.

RBN:
It is my conlusion that it is obvious individual blood that the Witness examined contained low to normal levels in mercury.
HS:
Adalah konklusi saya dalam per contoh darah yang telah diperiksa oleh Saksi mengandung kadar merkuri dalam kisaran rendah hingga normal.

RBN:
In my opinion this Expert in the past has created a national sensation out of normal people and impulse fear and concerning to community not acting as a capacity as an Expert but in his capacity as a [inaudible] to other capacity.
HS:
Dalam pendapat saya di waktu yang lalu Ahli ini telah menciptakan suatu sensasi dari orang-orang yang normal dan telah menimbulkan ketakutan serta keprihatinan dalam masyarakat dan tidak bertindak dalam kapasitasnya sebagai seorang Ahli namun berada dalam  kapasitas pemberi pendapat atau kapasitas lainnya. 

RBN:
Thank youYour honour.
HS:
Terima kasih Yang Mulia. 

HK III:
Okay, yes. That was his opinion about your testimony. That is his right. Thank you for your explanation.

LMPP:
Your Honor, before, Your Honor, before the Expert leaves, his testimony was very very technical. In the meantime, we also have our own experts. Can it be considered, or maybe if we can ask this directly to the Expert, that they will later appear together, so we can be clear, y’know, about their explanations. This is just a request, if this can be considered.

HK III:
Alright. So both sides, the Prosecutor or the Defense Counsel, yes, you may propose Experts in this case. If the Expert from the Prosecutor is willing to do this, yes you may just do so, but we cannot force this, in this regard. Because the Judge’s panel may also later look for, if [we] consider it necessary, to look for other experts that can help the judge, alright? So yes, you may.

LMPP:
So can it be asked, in that case…

HK III:
It’s allowed, no need to be asked for.

LMPP:
Will you be willing to appear together with the an expert of the same expertise as yours, whom we have prepared to be questioned?

BW:
To me there’s no problem, as long as it is something that…

HK III:
No problem, he says.

LMPP:
Alright, so we would ask that when the turn comes that he comes again. Thank you.

HK III:
So that’s upon your invitation, for sure. And he said in this court, he doesn’t object to your invitation. Hopefully he won’t change his mind when the time comes.

LMPP:
So in other words, we will invite him later to come, to be heard. Thank you.

HK III:
Yes, because it would be impossible to ask the Prosecutors to invite him, right? I mean, it’s his commitment in this court today to be present later, even though you will be calling an expert also, right? To do what…?

BW:
But, Your Honor, I don’t know the technicality of my arrival, because I’m not a resident of this town here.

HK
Yes, it will be them, whatsit, however they wanna do it, the facilities or whatever provided to you to come here, such as your airpline ticket, accomodations, right?

BW:
I don’t know. What’s important is that I know the process, I have to know that.

HK III:
No, I mean like this, what is important is that you’re willing or not.

BW:
Yes.

HK III:
If you’re not willing, let’s not make the Defense Counsel dream for your arrival when they need you.

BW:
Yes.

HK
But if you, yeah, of course all costs of you coming here, of course they will pay for that. That’s how it is, y’know?

BW:
No, Your Honor. Because I’m a lecturer, of course it has to do with the timing, so that needs to be considered as well.

HK III:
Alright, so however it’s gonna be, just go ahead with that, okay?

BW:
Thank you

HK III:
Okay, so thank you, alright? 

BW:
Thank you.

HK III:
Next witness.
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AKBP Munawardin

J1:
Witness AKP Munawardin.  AKPB Munawardin.

HK III:
Where? 

[unclear]

HK III:
Please.

HK III:
Your full name?

MW:
Munawardin.

HK III:
Munawardin, right, born in?

MW:
Campalagian...

HK III:
Campalagian?

MW:
On 24th of September, in ’63.

HK III:
63, right, muslim, a police officer at the Indonesian Police Forensic Laboratory Research Center, yeah? Home at Jalan H. Usman No. 67, Rempoa, Ciputat. Are you acquainted with Richard Bruce Ness here?

MW:
No, Sir.

HK III:
So you are here called by the Public Prosecutors as an expert witness, right, Expert Witness.

 [Recording stopped]

HK III:
... [In]spector for chemical weapon verification at the national and international levels in Jakarta. Training on the quality assurance, of the controlling funds for quality of environmental laboratory, analytical instruments as a support for the forensic chemical handling and analysis, then chemical analysis relevant to the chemical weapon convention, Melbourne Australiam, operational in forensic science. Your job is as PAMA at the Forensic Laboratory Center in 1988, then continued as Panit in the Forensic Chemistry Sub-department, Kanit of Industrial Products Inspection, presently Kanit of Forensic General Chemistry, still today, right, still today, yeah?

MW:
Yes.

HK III:
So you have been in the laboratory field for quite some time, right. Police laboratory, right?

MW:
It’s been 18 years now, going 18 years.

HK III:
16 years?

MW:
Going 18 years this year, 2006, Sir.

HK III: 
Have you ever been to Buyat Bay?

MW:
I have never been to Buyat Bay.

HK III:
I see, so when samples were taken…

MW:
Done by a team from the Forensic Laboratory in cooperation with…

HK III:
Oh I see. So after the samples were taken you were the one who examined, right? But when it was taken, for example when fish were taken or the other samples, you did not go there yourself, right? 

MW:
That’s correct. 

HK III:
So there was somebody from your division who went to Buyat Bay and then the results were brought and you examined in the lab, correct?

MW:
Correct, Sir.

HK III: 
The police laboratory, right.

HK III:
Could you please explain to the Panel what were the samples you examined that were brought from Buyat Bay.

MW:
The examination which was conducted by the Forensic Laboratory in Jakarta, we did water examination, water samples…

HK III:
Water and then…

MW:
Sediment.

HK III:
Sediment, meaning the tailings, right? 

MW:
Yes, Sir.

HK III:
And then?

MW:
Fish from 4 kinds of fish.

HK III: 
Fish also, huh?


MW:
Nails, hair from 12 residents of Buyat Village who were reported.

HK III:
I see. Invited to come to the laboratory, right?

MW:
Yes, Sir.

HK III:
It wasn’t you who came to Buyat Bay, right?

MW:
No. There’s was another team that…

HK III:
Another team?

A;
The Forensic laboratory.

HK III:
What I would like to ask, in taking the sediment, fish, and water samples in Buyat Bay, how were they packaged?

MW:
So when we received it at the laboratory, the water was packaged using jerry cans and those were sealed. That was the evidence we received at the laboratory.

HK III:
I see. So in jerry cans. You have been working in the world of laboratories for a long time, with such a packaging do you think it was suitable?

MW:
Very true, Sir.

HK III:
Suitable enough, yes?

MW:
For water, it was put into plastic jerry cans like that, that was to avoid absorption by the container itself.

HK III:
Is that so?

MW:
It was correct, so the operational standard was correct by our system.

HK III:
So you think it has met standards, right?

MW:
Right Sir.

HK III:
And for sea water, for the fish, how was it packaged when it was about to be examined?

MW:
It was wrapped Sir.

HK III:
Wrapped with what?

MW:
So it was wrapped with plastic first, then wrapped some more with paper, then sealed.

HK III:
Oh I see.

MW:
Yes.

HK III:
Then there was, oh, then the nails, blood and hair, right? So have the results of these examinations been reported or not? To whom the results of these examinations were reported?

MW:
Eh, because it was requested by the Director V Tipiter [Special Crimes] so the dossier of our examination, we handed over to the Director V Tipiter also.

HK III:
You did?

MW:
We did Sir.

HK III:
So [you] just followed whoever requested it, right? The results of the examination who was going to used it, the user, right?

MW:
Correct.

HK III:
In analyzing the mercury and arsenic, there are many methods that can be used. Which method did you use?

MW:
So the method we used for the preparation, we would use wet destruction. In the meantime, to measure we used atomic absorption spectrophotometer with cold vapor technique which we used to prevent false negatives from occuring when examining. So we have to, in this case Hg is a chemical substance material which physically can evaporate in its atomic form, Sir. So excessive heat added to the system could result in the loss of the analysis target, when it is heated. Based on that consideration, our method has determined that for compunds or metals that can easily evaporate like this, it must be done with  a wet destruction method.

HK III:
Is that so?

MW:
And with the cold vapor system.

HK III:
So the system used...

MW:
Cold evaporation.

HK III:
Wet destruction with a closed system, right? We let the PP to proceed.

J1:
Okay thank you Your Honor. We will ask questions around the results...

MW:
I ask for permission to face this way for a while, Sir.

HK III:
No just the head that way, your body this way.

MW:
It’s a little bit difficult this way, Sir.

HK III:
Right, that way.

J1:
Alright. Before we arrive at the examination results perhaps we will first show you, the existing the samples which have become the evidence items in this court. With the Panel’s permssion, I will make sure whether the items are in fact those which became the samples and please, perhaps the expert could explain.

PS:
Your Honor, because here the PP has gone in to show the evidence items and cross check with the witness, we request that for every item presented the dossier of sample taking be shown, so we could match the codes on the samples. Thank you.

HK III:
That’s included in the evidence, right. Let’s see which evidence. Actually from the start of the trial I have asked the PP and the Defense Counsel that when presenting the evidence, they should be provided with codes.

J1:
The codes are in there, Sir.

HK III:
The codes are there?

J1:
Yes.

HK III:
Evidence, what code?

J1:
It’s there, the evidence has been noted in the...

HK III:
Well, what’s the code?

LMPP:
So it can be looked for.

HK III:
Is it P1, P2, P3 or T1, T2, T3. What’s being used?

J1:
Okay we are working here Sir and we will give you the codes Sir, just this time, Sir.

 [unclear]

J1:
Please have a look, Expert witness.

PS:
Could we ask that the dossier of sample confiscation as evidence be checked one by one dated the 28th, month 7, year 2004, which one was coded with one roman numeral? 

 [unclear] 

HK III:
One by one be...

 [unclear]

PS:
Which code first? Starting from the dossier.

Dossier dated 28, month 7, year 2004, Dossier of the Sample Confiscation...

J1:
Perhaps the authority to ask questions is still with us Sir, not yet from theDefense Counsel, Sir...

PS:
No, we ask so that this question...

J1:
No, what we mean Sir, we will just, we will ask even if there weren’t any.

HK III:
Please, please, the time is still passing here.

 [unclear/process of showing and numbering of samples/evidence by the PP]

PS:
Moreover Sir, according to this dossier, [unclear] the jerry can, it should’ve been in a plastic and not in the jerry can. Here’s the handover dossier from the lab, it’s not a sediment, if it’s sediment, [unclear], yes, there was in fact the Puslabfor’s dossier to the Investigator, right, this is the Dossier.

LMPP:
Give the mic to the police officer Ibu Olga, give the mic to to the police officer Ibu Olga.

HK III:
These codes, who did the [unclear] 

OS:
Sir, please Sir, this is so it’s clear, yeah?

MW:
These codes Sir, everything on the back here, these are all originals taken from the TKP [crime scene]. So the codes C, A, B, C those are the originals from the scene. All were taken from [unclear].

HK III:
[unclear] this C, what does it mean?

MW:
Well, these are the sampling points, sir, Totok, for instance, is given code A, Totok A, Totok B, so there were 3 sampling points there. As for water, there were 9 points taken, and for each of these points there are 2 jerry cans, so there are 18. The sediment was also taken at the same points as the water, then sediment was taken.

HK III:
[unclear] so the codes are also A, B, C?

MW:
Ah, it uses roman numerals one, two, three.

HK III:
This is specifically for water?

MW:
Yes, Sir.

HK III:
Alright, is there anything to be asked in relation to this evidence?

J1:
Yes so it’s true, it is this evidence that was examined. We are just confirming all of these, where is the sediment one?

MW:
That one Sir?

J1:
Yes, that’s the sediment. Is that correct?

HK III:
Could it be opened, who knows inside...?

MW:
[unclear] it’s sealed, Sir.

HK III:
In court the seal can actually be opened.

MW:
Oh, yes. Just open it.

PS:
Don’t do it outside the court. 

HK III:
Let’s check, that sediment? Huh?

PS:
Open it Sir, open Sir, to be clear. 

LMPP:
Yes, just come forward.

MW:
This is the original code from there Sir. That SP2.

PS:
It’s solid right?

HK III:
Right.

PS:
Solid, eh.

X:
[in javanese] Don’t be silly [unclear].

PS:
Well not liquid, right?

HK III:
Yes that’s sediment, theone examined, that sediment was taken from where?

J1:
Yes could you explain, there are points in the Forensic Lab, the results of the Forensic Lab, the coordinates, yes in coordinates. There is a map from the Investigator, where is it in case files? So the expert can explain to the... 

MW:
May we sit down, Prosecutor?

J1:
You may.

MW:
No, if you are still here I’ll be here.

J1:
Oh yeah, I want to explain first, the map.

MW:
Well, that means I can not sit just yet.

J1:
The points of [sample] taking, well see, perhaps you have this  filed, Counsel?

PS:
What’s that?

J1:
The map?

PS:
Oh yes I have seen that, I saw that, we’ll later. I [unclear].

J1:
And the expert could perhaps explain the relation of these points to the results of the Forensic Lab.

MW:
Alright.

J1:
Just bring the mic. Try this point 1 here, point 1 right, where is point 1 coordinate?

MW:
At the 92622 North, that’s here, Sir.

J1:
That is point 1?

MW:
So at 225 [unclear] 3.

J1:
Just a moment Sir. Table 1, this point 1 is different, right?

MW:
Yes, the north is seen here, the contents are seen here Sir, the meeting is here Sir

J1:
Can you see point 1, which sample was taken here?

MW:
At?

J1:
Is there the data?

MW:
There’s the code here, Sir.

J1:
Oh the code.

MW:
At...

HK III:
Actually, was it you who assigned this code, or your subordinate who took the samples?

MW:
The subordinates, who took the samples Sir, so it’s the sample-taking team.

HK III:
Oh yes, it’s them because they know from which point, right? Good, good.

J1:
So what these points mean are the points taken from around?

MW:
Buyat Bay.

J1:
Yes, yes, Buyat Bay?

HK III:
So some are full, some have been reduced, the ones reduced here have already been examined in the lab. What about the full ones here?

J1:
The, that’s what I wanted to ask Judge, and the ones reduced some are full, why is it so?

MW:
Yes, at first all were full, Sir. After taken for examination at the laboratory they would be reduced.

J1:
Oh 

HK III:
It means the full ones here were not taken from, right?

MW:
Yes Sir.

HK III:
Because they consisted of several types, right?

MW:
There were two yes...

 [Recording stopped]

J1:
Buyat Bay... 

MW:
What about Buyat Bay Sir?

J1:
Yes.

HK III:
So there are the full ones there are then reduced ones, these reduced ones have been tested in the laboratory. W5hat about the full ones here?

J1:
As you said before, some are reduced some are full, why is it?

MW:
Well, at first all were full Sir, after being taken for testing in the laboratory the amount will  be reduced.

J1:
Oh yes.

HK III:
These full ones, means they were not taken right?

MW:
Yes Sir.

HK III:
Because they consist of how many jerry cans?

MW:
There are 2, yes.

HK III:
So the ones taken were the...

MW:
The full ones.

HK III:
These.

J1:
I haven’t seen, is there a fish sample there?

HK III:
The stench was palpable.

MW:
In there.

J1:
Is there?

HK III:
Ah, you could see it. Purwanta is usually the expert on it, open Purwanta, hahaha.

J1:
OK, expert, in the existing results of the forensic laboratory, there are results from the examination of the nails, hair, right? Oh, there’s still some left, or is it where the tests were done in the forensic laboratory, who did it or where?

MW:
For nails and hair Sir, that was also conducted in the forensic laboratory, but we also did that in the forensic toxicology unit who performed the tests. The person who performed the tests was AKBP Adi Kurisman, Sir.
J1:
No, what I meant was the human hair, human blood, who did the tests? Was it the forensic lab or was there any other laboratories collaborating?

MW:
The forensic laboratory also performed the tests. The forensic laboratory also did the tests, it was tested in the forensic toxicology unit, Sir.

J1:
O, it was, huh.

MW:
Yes.

J1:
So in the forensic lab also.

MW:
There is a toxicology unit, Sir.

J1:
There is. Here I see that within a month also, according to the explanation from the previous witness, that there were people brought by the Investigator to, did you know? To… there were people who were at… Buyat people residents who were taken by the Investigator of Mabes Polri to the laboratory of the Medical Faculty of UI, did you know that?

MW:
MIPA. That part is the Investigator’s authority, Sir, we don’t know anything about that matter, we do not...

J1:
Oh yes. Okay, I ask here whether the laboratory results, the forensic laboratory was indeed purely done by the forensic laboratory, or were there any test results that were included, incorporated into the forensic lab, eh, into the final results report.

MW:
All results that we did, all of that were the results of work done in the forensic laboratory Sir, which we did according to procedure.

J12:
So all the results from the laborato… eh, what’s documented in the Mabes Polri lab report were those conducted by you yourself. Well expert, how far were those test results? So I would like the expert witness to explain how far the results of tests of the samples from the sea water of Buyat, Totok, sediment and everything else, performed at the time?

MW:
In accordance with the law, Sir [check recording] from tests of water, we can already conclude that the water, samples of water taken from Buyat Bay which we examined has already exceeded the standard limits prescribed in attachment three of Kepmen KLH (Decree of the Minister of Environment number 51 year 2004.

J1:
Yes all that.

MW:
Yes.

J1:
Could you explain that… Actually, I actually have the laboratory results here, but I want you to explain this yourself, explain the results of the tests conducted by the Mabes Polri Forensic Laboratory.

MW:
Thank you, and for the sediment, we have actually performed tests on the sediment and certain levels of Hg and from mercury andarsenic were also found. So it’s the amounts have been documented in the dossier , I don’t know by heart the exact amounts. It is documented in the BAP, because there’s still no standard for it in Indonesia, so we didn’t put down the standard. We also did the same for the fish, and also nails and hair.

PS:
Your Honor, could the witness be directed. We can’t record, the explanation is very rapid, could it be just a bit slower. The microphone used properly, as such, thank you.

MW:
Thank you, Sir, thank you.

J1:
Please continue Expert.

HK III:
What was your question. Do repeat so he could answer clearly.

J1:
Yes, meaning well, just concentrate like that… don’t… if it’s there just concentrate better.

MW:
Yes.

J1:
Yes so the results, the results, I would like you to explain about the lab results, the laboratory examination results of these samples in detail.

MW:
So the results for the liquid waste from the sea, we can conclude that the water, water samples taken from Buyat Bay from the 9 points and specific coordinates have exceeded the standard limit prescribed in the Kepmen KHL attachment 3 from Kepmen KLH, number 51 year 2004.

J1:
Okay, that’s one. So let me just put that in order, okay? What I know is one sample of the sea water which you, your Laboratory conducted the tests on produced results that the level of what exceeded the quality standard?

MW:
Metals, Hg, as well as dissolved arsenic...

J1:
Metals, Hg, as well as dissolved arsenic have exceeded the quality standard, the quality standard based on, where was it Sir?

MW:
Attachment three.

J1:
Attachment three.

MW:
Kepmen LH number 51 year 2004.

J1:
Number 51 year 2004. Okay, that was the Teluk Buyat sea water sample. Did you do the samples or conducted tests of Totok Bay sea water sample?

MW:
Correct Sir.

J1:
What was the result?

MW:
It also has exceeded the llimit, Sir.

J1:
It’s okay, other than the water sample, right, what else was tested?

MW:
Sediment, Sir.

J1:
Sediment.

MW:
Sediment.

J1:
What were the results on the sediment?

MW:
Level, the levels of the arsenic and mercury in the sediment were rather high Sir, and there is no quality standard, so we didn’t put down the standard. And we concluded that the sediment present in the Buyat sea was not contaminated by Hg or arsenic. [TN: check recording, transcript may have been wrong]

J1:
What is clear from your examination is that there is arsenic and mercury metals in the sediment found in Buyat Bay.

MW:
Correct Sir.

J1:
Alright, besides sediment, what else was done in the examination. There was water sample, sediment sample?

MW:
We have also conducted examination on the evidence sent to us, which is the water sample from Buyat River.

J1:
Sample of water in Buyat River.

MW:
Both from upstream and downstream. 

J1:
Upstream and downstream. So what’s up with the upstream, downstream, yeah?

MW:
Well the upstream was taken from before… 

J1:
Before…

MW:
Before the sediment ponds from...

J1:
Before the sediment pond.

MW:
And then the downstream was taken after the sediment pond.

J1:
After the sediment pond.

MW:
The downstream was close to the sediment pond itself.

J1:
Yes.

MW:
Yes, we examined it and there was a rather significant increase of Hg and mercury present, the mercury present in water samples.

J1:
So what was there?

MW:
So where the downstream is, that’s where, Sir. We’ve seen it in the attachment, it’s in this attachment Sir.

J1:
Table eight right?

MW:
Attachment five, it can be seen in attachment five.

J1:
Attachment five, yes?

MW:
Yes, there it’s wriitten on the AS point, Sir.

J1:
Yes.

MW:
That’s the upstream, that we only [put] in this atachment Sir, sediment.

J1:
What about attachment table five.

MW: 
River water, river Sir, the one in the rivers, that’s in attachment 64. It’s there.

J1:
Table 6.

MW:
Yes.

J1:
Table 6, not table attachment.

MW:
Yes table 6, it’s clearly written there that the mercury content there is one for the upstream, 1.047 microgram per liter or ppb.

J1:
Yes.

MW:
Then the stream 1.59 microgram per liter, the downstream, it’s 13.122 microgram per liter and downstream 24.776 microgram per liter.

J1:
Okay, I will link your explanation about the upstream, downstream and everything, what is meant by the upstream and downstream positions, as it appears in the map made by Mabes Polri itself in the BAP?

MW:
Yes, may I approach Sir?

J1:
Well, that the sediment already. You have explained here, that besides this, is there anything relating to the sea biota, what was done?

MW:
We have tested the fish, Sir.

J1:
Yes?

MW:
There are 4 kinds of fish we tested.

J1:
Fish?

MW:
Yes

J1:
What fish?

MW:
There were 4 fish, well how  do I say this, it was, it was red grouper fish.

J1:
Yes.

MW:
Tiger grouper fish.

J1:
Yes.

MW:
Napoleon grouper fish and an octopus we caught at that time.

J1:
Yes. Were there any results then, Sir?

MW:
There were.

J1:
The conclusion from the Mabes at the forensic laboratory, what was it?

MW:
The conclusion that we could take there was that the fish there have been contaminated with Hg and also arsenic Sir.

J1:
So in concrete terms, there was arsenic and mercury in the fish that were taken as test samples at the time. What else then?

MW:
We also conducted tests on samples from, taken from the water detoxification tank.

J1:
Yes.

MW:
Water detoxification tank, there were two phases which we checked, the solid part phase and the liquid part phase. In the liquid part itself it still depends, there is still Hg and arsenic, and in the solid phase as well, it was not yet clean from the mercury and also arsenic plaques.

J1:
Oh  really?

MW:
Yes.

J1:
So, you have tested, and there was still?

MW:
Still.

J1:
Now, in the results from the Polri forensic laboratory, was there an examination of the people there, right? Was there an examination about the heavy metal content in the samples of hair, nails, bloods of the Buyat Village?

MW:
Correct Sir.

J1:
What was the results found at that time?

MW:
In the nail and hair parts, there are variations of the arsenic substance as well as the Hg content in nails and hair. And we concluded that there has been a contamination of arsenic and mercury in the people around, in the residents of Buyat Village.

J1:
Buyat Bay, so that was your examination results.

MW:
Precisely.

J1:
We have the Dossier from the Criminology Polri Forensic Laboratory, the Dossier of the Criminal Laboratory of the Polri Criminal Investigation Agency, Police Central Forensic Laboratory, is it true that everything is also in theDossier, be it the Defense Counsel, Judge’s Panel, are the result correct? 

MW:
Yes Sir.

J1:
Are the results from the forensic lab in the BAP correct? 

MW:
Correct Sir, the results of our examinations, we documented in the BAP, Forensic Laboratory number 41

J1:
Number?

MW:
41, yes.

J1:
Number?

MW:
4171 KTF.

J1:
Number 4171 KTF.

MW:
2004.

J1:
2004, the test results at that time was given to whom?

MW:
The test results were in the form of a BAP, we gave that to the Investigator.

J1:
To the Investigator?

MW:
Yes.

J1:
The Investigator who was where?

MW:
In the Police Headquarters Sir.

J1:
In the Police Headquarters. Okay, perhaps my colleagues will continue.

J4:
Thank you the Honorable Panel of Judges, we will continue our questions. Expert, about what was just explained, about the sampling points, yeah, on the coordinates, who decided on  those points for sample taking?

MW:
So the taking of samples was conducted together with the Investigator and also the Police Forensic Laboratory. The points were decided after a field survey was done first to see where the points should be taken, because it has to do with the issue of them being representative samples or the evidence to be taken. Then it was determined with the help of the expert team from the forensic laboratory, and then given to the Investigators. So we helped the Investigator then these points were decided together to be taken...

LMPP:
Your Honor Presiding Judge...

MW:
As a sample of evidence which may be representative.

LMPP:
Your Honor Presiding Judge, this expert has said he did not go to Buyat, but then the question was about the points, and he also explained, even though he did not go to Buyat. How could he explain when he did not go there, right?

MW:
Thank you Sir, I will explain that the determination of these points follows a standard procedure which we already have Sir, so it’s not...

LMPP:
No, no, what was asked was where, right? And you did not go to Buyat, that’s all Your Honor. Just so there won’t be a mistake.

HK III:
So it was actually my first question that he only examined as far as the samples given to the laboratory, right? Yeah, I think just that, yeah? Just around that issue.

J4:
Expert Witness, do you know Witness, who witnessed, in this case from the police side, about the sample taking?

MW:
About who witnessed, that could be seen in the BAP perhaps Sir.

HK III:
Well, it’s the same with this question too. If this witness wasn’t present there at the time of sample taking, this could be asked later to the witnesses who were present at the time of sample taking in Buyat Bay. I think that [person] will answer later...

J4:
Well we continue Panel. Expert Witness, is there a guarantee, okay, meaning a juridical guarantee, authentication of the sample taking?

MW:
Very much Sir, so the samples, before we received them in the laboratory, we have a filing system. So these samples came with files. Among the files was the BAP, wrapping, sealing, confiscation, those we have already included in the attachment of our evidence. So before the evidence comes into the laboratory, we are equipped with the files, so these files will become the quidelines for conducting the activities on field. So we save [these] as archive in the laboratory. The files about the wrapping, sealing are in our laboratory. We save [them].

J1:
Expert, the standard of the laboratory examination that you performed, did the samples require that there has to be a handover dossier?

MW:
Exactly Sir, because we do it based on...

J1:
Is a sample taking dossier also required? 

MW:
Yes.

J1:
It’s all there?

MW:
Yes, it’s there Sir, it’s there Sir.

J1:
Everything. Should there also be the sealing dossier?

MW:
Wrapping and sealing.

J1:
Wrapping and sealing, so when it was delivered to the laboratory, was it also required to have those files? 

MW:
The copy given to us Sir, by the Investigator.

J1:
Oh I see.

MW:
When the request was made to the laboratory.

J1:
Is that also because it is a requirement for the  validity of the examination?

MW:
Yes.

J1:
Yes.

MW:
So in our standard operating procedure we have to complete the administrational requirements first before conducting the examination.

J1:
Yes that is the standard procedure which has to...

MW:
Which [we] have to go through. 

J1:
If there were no such dossiers, can the forensic laboratory accept that?

MW:
We can not accept that as pro justicia Sir.

J1:
Oh I see, can not be accepted as pro justicia, okay.

J2:
Thank you we will continue the questions, Expert Witness, okay, you are at present time in what position?

MW:
I am the Head of Forensic Chemistry Unit at the Forensic Laboratory Center.

J2:
Yes, so in your position, you would surely know the legal basis. What was the legal basis for carrying out the duties and responsibilities of the Polri forensic laboratory and where is it regulated?

MW:
Oh yes thank you Sir, it’s clear Sir, it’s in the Police Law. It’s in the Police law, Law number 2 Year 2002, the authority of Polri has been clearly established, especially in Article 14, maybe I could read it out Sir, perhaps?

J2:
Yes, go ahead.

MW:
So here it’s clear in article 14 of the Police Law Sir, in performing the main duty as prescribed in article 13, meaning the main Police duty, The Police of the Republic of Indonesia, has the duty of A, and so forth, up to part G, letter G, to conduct investigations and examination on all criminal acts according to the Criminal Code and other Laws and Regulations. How to conduct Police identification, Police Medical work, forensic laboratory and forensic psychology for the purpose of Police work. For the purpose of police work. Letter E, to protect the safety of lives and properties of the community and the environment from the disruption of peace and or disaster, including to provide help and assistance by upholding human rights. That has become the legal basis for us in doing this job.

J2:
Yes in performing the duties of Polri forensic laboratory, is there also some kind of work standard or technical guidelines or implementation guidelines in the activities done for sample taking or examinations in the laboratory.

MW:
Precisely, in the forensic laboratory we do have a standard operational procedure which is called the bujuknis [abbr: technical handbook] of crime scene processing and technical handbook of forensic laboratory examination. So there is the Technical Guidelines Book and the Field Guidelines Book for the processing of the crime scene, as well as for the laboratory examination. That has become the standard procedure Sir.

J2:
And when you do the lab examination, in the crimi… eh… forensic labratory in these samples, have you already followed the existing technical guidelines and implementation guidelines?

MW:
Correct.

J2:
Already in accordance to the existing guidelines.

MW:
In accordance.

J2:
The existing right? Then in the implementation could the Polri forensic laboratory also involve other parties outside the members or Puslabfor personnel in the sample taking and or the implementation of Polri forensic laboratory examination?

MW:
For sample taking, that is the authority of the Investigator Sir, because the confiscation of the sample or whatsit, it’s the Investigator’s authority to call an expert to assist an Investigator, it’s regulated by the law and there is a law stating so. And also in the Police Law, it states that the Investigator has the authority to invite an expert to assist in carrying out his duties.

J2:
So it is possible that other parties could be involved in the sampling?

MW:
Correct.

J2:
Correct?

MW:
Depends on the Investigator, it is the Investigator’s discretion Sir.

J2:
Yes, you mentioned the legal basis, what is the legal basis Sir, could youexplain?

MW:
Besides KUHAP, it’s also in here Sir, in the Police Law, it’s in article 16. So the Investigator has the authority to invite appropriate experts needed in connection to the case investigation. So he could bring whatever expert in connection to the case examination he’s handling.

J2:
Yes, so it can be possible there were other parties involved, about, earlier you have said that there is a conclusion, that there is a conclusion from the Polri forensic laboratory in which you were also involved. Upon that conclusion or the forensic laboratory results have the results ever been presented scientifically or in a scientific forum?

MW:
We once delivered, presented this to the Integrated Team, the special Integrated Team for the Buyat case. That was conducted under the coordination of the Environment ) Minister, the committee was there. There were all the departments, it was inter-departmental, including the Mining and Energy Department, Environment and several scientific, scientists in the Universities, various Universities including the National Accreditation Agency as a representative. We were there presenting our results.

J2:
From the presentation results, The Expert Witness just presented the results or did you also provide inputs?

MW:
There were comments from various parties and we were able to answer those comments.

J2:
Then, Mister Expert Witness, there’s one more question. This one could be quite important, meaning we’re asking the Expert Witness, is Polri forensic laboratory familiar with accreditation?

MW:
We are familiar with accreditation.

J2:
Familiar with accreditation. Is there any accreditation for the Polri forensic laboratory?

MW:
Maybe the details, I would probably want to add some explanations first Sir.

J2:
Yes.

MW:
So we can see in the existing Government Regulation, Regulation 102 year 2000, there the definition of that accreditation has been clarified Sir. Acreditation has been clarified in that regulation, that an accreditation is a series of activities conducted by the Agency, an Agency in this case the National Accreditation Agency or the KAN which states that a laboratory is qualified for certification, certification. And we do not issue certificates Sir, what we issue is BAP [Dossier of Examination] not certificates. So it’s there, I can read the regulation.

J2:
Yes.

MW:
So for matters of accreditation in this law it, here’s the copy of the law, er, government regulation number 102 year 2000 concerning the national standardization in there Sir. In point 9 it states that an accreditation is a series of activities [unclear] formal, by the National Accreditation Committee or the KAN which states that an institution or a laboratory has fulfilled the requirements for performing certain certification activities, certain certification. Then this certification itself is defined as a series of certificate publications on goods or services and there the certificate is defined further as a written guarantee given by a laboratory institution that has been accredited to state that goods, services, processes, systems and persons have met the required standard, that’s all. So it doesn’t at all mention that the laboratory, law enforcement is required to be accredited because it only issues the certificates and we do not issue certificates, what we issue is the BAP and the items that we examine are not samples but evidence Sir. I think that’s the explanation I could provide.

J2:
Yes, activities done by the forensic laboratory specifically the Mabes Polri [Police Headquarters], have they ever been playing a part or ever been used as reference in international cases? The results of the Mabes Polri forensic laboratory?

MW:
Very much Sir. So some of our results, we, several members from the forensic laboratory center, are often called as expert witness in several countries because the cases are linked and here he was called as expert witness in a country, and performed examination of evidence in several international cases. So the trans-international crime [wrong transcript] including explosives and such. As for myself, I joined, joined the police in Australia to investigate the case of white powder threat in the Indonesian Embassy in Australia and we were in the Team Alisto Operation. So we conducted the investigation together and the results were acknowledged by them.

J2:
The results were acknowledged by them. Besides this one example was there any other results that were also used or used as reference in proofing a case on an international level?

MW:
Oh there’s many Sir, many, but we depend on the units conducting it because the forensic laboratory is just only one unit, but each one has a unit and there are shooting cases, explosives cases, bombs in the bomb and explosives units, those are international commodity Sir, and those are used in courts in several places as evidence. That’s what we can explain Sir.

J2:
That’s enough for now, fellows, enough from us, the Public Prosecutor Team.

HK III:
Enough, okay? We’ll let the Defense Counsel of the Defendant I or II first, yes Defendant I.

LMPP:
Yes thank you Your Honor. Mister Expert, Expert right?

MW:
Yes.

LMPP:
Expert, I will first start with a question, but you have already answered whenthe Presiding Judge asked if you ever been to Buyat. Turns out you have not, so it means you did not participate in the process of sample taking?

MW:
Exactly.

LMPP:
But you [performed] the examination in the laboratory?

MW:
Yes

LMPP:
I’ll first focus on the examination in the laboratory. It was shown earlier, one by one, the samples taken at the location. Was it you who received this? Did you know this was at your laboratory, you know that this sample was received at your laboratory?

MW:
I saw the sample being received. I saw the sample because the sample was worked on in my unit Sir, so for the water I saw the sample myself.

LMPP:
So it was worked on in your unit?

MW:
Yes.

LMPP:
But you were not the one receiving ?

 [Recording stopped]

MW:
The files were entered into the receiving unit and the samples were sent to the department which will examine, according to the existing types of material, because there are several departments and it is stored in the storage of that examining unit Sir.

LMPP:
And all that, the actions were documented in the dossier?

MW:
That’s the procedure Sir, no dossier was made upon receiving, when the… because it was forensic laboratory personnel also who brought the evidence, Sir, because he went along. There were some forensic laboratory people who went at the time of sampling there. He took the samples and those samples were documented in a dossier by the Investigator.

LMPP:
So because there the Forensic Team was present there, the dossier was not made?

MW:
Yes.

LMPP:
 But it wasn’t you, right?

MW:
No, no.

LMPP:
Okay so that means you don’t know anything right? That was just the procedure you just told us, right?

MW:
Yes.

LMPP:
Whether the procedures were followed correctly, you can’t really confirm that, right? Because you were not involved in there, right?

MW:
That can be checked Sir.

LMPP:
Well that means, well of course it can be checked, but you, you were not present there. If we want to check it later, we can call again, the person concernced, right?

MW:
Yes.

LMPP:
Okay, so I actually wanted to ask, when you received it. But I guess it’s not relevant anymore because you don’t know, right? You don’t know, right? Then I would like to go further up, about the accreditation first, because you were just asked, from your Q&A with the Prosecutors, the conclusion was that this was not accredited by KAN [National Accreditation Committee], correct, yes?

MW:
Yes.

LMPP:
The police laboratory is not accredited.

MW:
Not yet accredited by KAN.

LMPP:
Not yet accredited by KAN. KAN is the National Accreditation Committee for the laboratories. This KAN, what institution is it under?

MW:
National Accreditation Agency.

LMPP:
Yes Accreditation Agency, but attached to, say, to LIPI, or to BPPT?

MW:
No, it’s independent Sir.

LMPP:
Oh, so an independent Government institution based on a government Regulation. So the Police laboratory is not accredited.

MW:
Not yet.

LMPP:
Or has not been accredited by KAN. There was some mention about services, dossiers, certifications, right, in the Q&A? So actually, this laboratory in general, don’t take this into law enforcement yet, what is produced by this laboratory, is not a service? Service, meaning, the results of a scientific research process?

MW:
Well that is not how we define it Sir. What we define, what we issue is the BAP, that is pro-justicia, Sir. The examination result is the laboratory examination result, that is pro-justicia Sir. 

LMPP:
That, there.

MW:
It is not a certificate at all that we issue.

LMPP:
I know that it’s not. I mean that is just a matter of the terms right? It’s pro-justicia is because it has to do with the justice system, but the laboratory itself is a scientific instrument right?

MW:
Right.

LMPP:
The function is scientific, right?

MW:
Exactly.

LMPP:
Because to examine this, it is science right?

MW:
Right.

LMPP:
Chemistry right?

MW:
Right.

LMPP:
Your background is chemistry, right?

MW:
Yes.

LMPP:
So now, because you’re a chemist, you got in there, right? A law graduate can’t be there, right? Yes so it means the laboratory is a service or the science function. If later on the science is used pro-justicia, that is a second matter right? Isn’t that so, isn’t that so Sir?

MW:
Yes Sir. Could you please repeat Sir? I’m not clear yet.

LMPP:
Well no, it was just to clarify your statement. There was the impression there… so there was an impression, just because the laborat… because the Forensic Team is pro-justicia, the scientific basis is not relevant, such as the accreditation and so forth, is that so?
MW:
An accreditation is not a scientific basis Sir. Don’t assume that an accreditation is a scientific basis, but a system that we do, a system of quality management and quality control, so not a scientific basis.

LMPP:
But there are certain indicators, right? That are scientific, right? In order to get there?

MW:
Even if a laboratory is not accredited, the quality control system is always present in a laboratory, Sir.

LMPP:
No. Ies I know that you are the one who decides.

MW:
Yes.

LMPP:
This is just clarification regarding KAN? So KAN, so, okay, perhaps I ask that the Polri forensic is not yet accredited by KAN, right? For whatever reasons, it has not yet been accredited, okay? I continue with the next question. This pro-justicia, so if it is projusticia, the procedures have to be tightly followed, right?

MW:
Yes Sir.

LMPP:
So in other words, human intervention is impossible. So is it possible, then, if during the sampling… this is an “if”… according to the procedure that you know, that there were other people involved that were not Investigators from the Forensic Team in the examination process in the Polri forensic laboratory?

MW:
In our laboratory Sir?

LMPP:
Well, of course start from the beginning, starting from the sampling, on to the examination, is it possible that there was involvement of persons other that Investigators, and who those who are not members of the Forensic Team?

MW: 
Involved in?

LMPP:
Well from the start there.

MW:
In sampling, the crime scene isolation, that  still falls under the Investigator’s authority Sir, every right in there is the authority of the Investigator. Even us, we were called by the Investigator to accompany them to get the evidence. So the rights are the Investigator’s, not our right to decide.

LMPP:
Alright.

MW:
If the Investigator says it’s possible, that [question] can be asked to the Investigator Sir.

LMPP:
Okay.

MW:
Of course there is the legal basis, hopefully.

LMPP:
I continue the question. Isthis, this is general, okay?

MW:
Yes.

LMPP:
Yes, but just wanted to check, if the sampling was not perfect or even wrong, could the results turn out wrong?

MW: 
Yes.

LMPP:
Right okay. I would like to show one photo, picture, please take a look at the screen there.

MW:
May I face that way?

LMPP:
Yes, this has been checked in the last trial right, this is...

J3:
Objection, Judge.

LMPP:
Water...

J3:
The expert was not present there, or maybe he could be asked if he was present or not to...

LMPP:
No, no not about, not about that, first listen to my question fellow Prosecutor, then we can...

HK III:
Let’s hear the question first.

LMPP:
We haven’t even asked the question. So this was, this, in the last trial, was the water which is probably in one these jerry cans now here. This is the person who took the sea water and the result was then handed to this one person. I will ask later. Next, the next picture, go on, now the plastic was passed on to, I think maybe this is box which, can the expert see or not? This is probably the box here. This here is I think, the Expert, here, is this box here, the same one over there there, that one. Okay, my question, this person here is not a police officer, he is one of those who reported the Defendant. Do you know if this is correct according to procedure?

MW:
Everything is the Investigator’s authority Sir.

LMPP:
Oh.

HK III:
Yes I think he’s answered, that it was the Investigator’s authority.

LMPP:
Alright.

HK III:
So he doesn’t know if it’s allowed or not?

LMPP:
Okay, I would not continue anymore. So the Expert’s answer is that it was the Investigator’s authority. [He] can not answer that, so that’s it. It’s just that the witness said if the sampling was not perfect, even wrong, the result would definitely be wrong. That is what’s important. Okay, thank you. I will continue. Earlier it was explained to the Prosecutors in general terms, about the forensic results, but I would like to ask here, do you know that the sample was split into two? What ’is called a split?

MW:
The term split, I know it in the laboratory.

LMPP: 
Well, and that is common in the laboratory examination, right? But in this case here now, do you know that the sample was split into two?

MW:
We didn’t...

LMPP:
How many laboratories examined, do you know? I ask first, do you know?

MW:
So in our laboratory, we did not do any splitting to any other laboratory.

LMPP:
Yes, not at the time of sampling in Buyat.

MW:
I did not go to Buyat

LMPP:
Well, it’s okay, meaning that you know, as you explained earlier, many things from the BAP...

MW:
Yes.

LMPP:
Because [it was] in your unit. So I’m asking the same question, do you know… well actually this court already knows, just want to find out your knowledge. Do you know that this sample here was also divided into two. This sample here, so some of it was brought to the Defendant, there was also [another] examination. I will show later.

MW:
We are just referring to the BAP in the laboratory Sir, because we received it in the laboratory

LMPP:
Okay, so...

HK III:
Yes you did not know, right?

MW:
There was no split whatsoever.

HK III:
Well, he does not know. 

MW:
Mentioned in the BAP.

LMPP:
Yes that, just that.

HK III:
He didn’t know that it was already split.

LMPP:
There was a split, okay I, Expert, please take another look. I would like to show the laboratory results, okay? You [have been an] Expert for 16 years, right? Expert in laboratory chemistry right? Expert for 16 years, right? Expert, right?

MW:
It’s the 18th year now.

LMPP:
Oh, so it’s been that long.

LMPP:
Even international, this case, right? 

MW:
Because this was already a case 2 years ago.

LMPP:
Oh yes, this is a table of mercury levels in sea water, the mercury levels are still within standard ranges but I want to look at them one by one. The highest, this one, looks like a tall building, that is the one you explained earlier, this is the one you said is from the Polri’s Puslabfor (Forensic lab). It says here July 2004 Polri forensic lab.  Then this blue one, this blue one is  a police replication sample taken from PTNMR in July, 2004, so it is the same.  That is what is called a split [sample] and that was not done by PTNMR but by ALS Bogor, accredited from KAN. You know this laboratory don’t you Mr Expert Witness?

MW:
Yes I do.

LMPP:  ALS Environmental Laboratory in Bogor, you know, right?

MW:
Yes I do. I have [used it or been there?]

LMPP:
And this is the accreditation, good. Besides that, there is also data in the form of this table, KLH study, November 2003 Sarpedal Laboratory.  Then this one, Pemda Sulut (North Sulawesi local administration) Independent Team also used ALS in August 2004, this is it here. CSIRO study August 2004, this is it, do you know this CSIRO institution,  you said you’ve been to Australia, you said they are from Australia?

MW:
Correct, sir.

LMPP:
What sort of institution, would you explain it  to the court?

MW:
I’ve heard the name, sir, but I’ve never visited the place, I don’t know their field of work.

LMPP:
You have what?

MW:
I have heard the name but I do not know what  they do or what is  their field of work.

LMPP:
Oh, but you have heard [of them].

MW:
And this is not part of my expertise, sir.

LMPP:
Okay, this yellow one is WHO Minamata Institute August 2004, yes, Minamata laboratory, I’m sure you’ve heard of WHO, you have heard of it, yes.  And this green one, is the Government Integrated Team in August, yes, Sarpedal conducted a study  of mercury levels in sea water just  like you did?

MW:
Yes.

LMPP:
So, can you explain, one item with you is sky-high, and loh and hehold, here it is flat.  And this, the quality standard you mentioned before what is it, KLH, year 2004, here it is. 

MW:
Yes.

LMPP:
For this,  mine, the one above here for… but here the one you mentioned… now my question is, can you explain 1, 2, 3, 4, 5, 6, 7, 8, the above laboratory, the item [reading?] is the same, but yours is different? 

MW: 
I can, sir.

LMPP:
Yes. 

MW:
Based on my experience, I can explain, sir.

LMPP:
Yes, go ahead.

MW:
As we can see Sir, here the time is different, it is 2003, then there is one from 2004 the time is already different. 

LMPP:
Oh that.

MW:
Time can affect all existing conditions.

LMPP:
This 2004 is police, yes?

MW:
There’s also 2003 sir.

LMPP:
But it is the same  replication.

MW:
Replication, we didn’t do replication sir, like I said.

LMPP:
That’s in the field, yes.

MW:
We didn’t do replication sir.

LMPP:
Yes

MW:
If, for example, we replicated it, we would have wrapped the seal [sealed it?] also and the BAP. Must have sealed it and the BAP. Then the examination by the Integrated Team, I can also explain that sir.

LMPP:
Yes, go ahead.

MW:
The Integrated Team.

LMPP:
It was in 2004 right?

MW:
I was also with the Integrated Team, and the samples were taken by the Integrated Team in September between the 6th and 12th of September, at the time PTNMR was no longer operational, tailings were no longer released  at the time.

LMPP:
So because they were no longer operational,  [the levels] became low, is that it?

MW:
Yes and the second we took around the end of July, sir, and at the time we took the samples  there were high waves. 

LMPP:
I want to ask ....

MW:
So the discrepancy is caused by the time, the time was different, the sample implementation [discrepancy?] occurred because of the time differences, that’s what I know, sir. 

LMPP:
Yes fine, I want to ask eh I want to clarify that last statement, so why this Government Integrated Team… it was in  September 2004?

MW:
Yes.

LMPP:
While yours is July 2004, so 3 months, yes approximately. So because of the time difference the results were also different, my question is, if mercury was present, would it disappear that fast Mr Expert Witness?

MW:
No at all, sir, in the sequence but the subsidy [subsidiary?] in it, it has decreased.

LMPP:
Oh I see, wait a moment, so mercury  actually...

MW:
Is in the sea, sir...

LMPP:
Will not quickly disappear.

MW:
It is in the sea, it stays in the sea, but during the testing, we looked at the time sir, you, definitely the time, in the sea, you can ask the marine expert later, I can only tell you broadly about the nature of the ocean which changes time units, there are terms ‘engine’ and ‘waves’. You can ask about that to  the marine experts, but that’s not my expertise, sir.

J1:
Excuse me Honorable Panel of Judges, I also would like the Defense not only to show those kinds of pictures,  but also reveal where the data was obtained, is that data valid, because we’re only being show a picture that’s...

HK III:
It’s like this…if the Defense wants to submit it as evidence, it can do so later on. 

LMPP:
Ehm.

HK III:
Later, from there, later, it will be decided whether the evidence is valid. 

J1:
But right now the Expert Witness is already being asked to evaluate these results.

HK III:
Actually if the Expert Witness feels he doesn’t need to answer, he does not have, but if he feels he wants to reply, yes, he can do so. If the Expert Witness says, I do not need to answer that… maybe broadly. It is possible, right, that there might be a difference, yes maybe let’s say either in the time or something else etc. I think in general terms only, maybe yes, if it is  general. But if it’s submitted as evidence, then we will see where that data is from, is it accurate can it be validated or not, like that… 

LMPP:
Thank you Your Honor, I would like to add, this Expert Witness participated in the Integrated Team so he’s familiar with it, but PTNMR closed down in late August 2004, this is September 2004 so it’s close.  Fine, later on the second matter, Your Honor, we are ready with the report, do we need to show it to the Prosecution, so the evidence would be opened.

HK III:
You may submit it.

LMPP:
Please show who...

J2:
Actually the Expert Witness is the one who needs to see it, because his opinion is going to be asked. 

HK III:
Actually it’s like this… Expert Witnesses may or may not answer a question, but this Expert chose to answer. That’s why in the hearings I always tell the experts if they’re not competent to answer or it’s not their field [of expertise], just say so.  Like, it is the responsibility of the investigator how it is done… he is not an investigator, yeah, like that. 

J2:
Yes because...

HK III:
But if he wants to answer, we can’t prevent him from doing so, like that.. 

J2:
That is why we ask this Honorable Court to rule the same as for the previous expert witness, that the witness is expected to explain what he does, if there is a study outside of that...

HK III:
Yes...

J2:
Must not reply. but...

HK III:
Yes, must be reminded...

LMPP:
It must also be straightened.

HK III:
Actually you also have to know, yes, in fact I always [remind] but sometimes I do not remind  everybody because I assume they know, because of the words of the oath, “what I know myself or about an incident or whether I am a witness to the fact”. If an expert witness or a witness, according to their expertise… but coincidentally this witness is also an expert because he has examined samples taken from Buyat Bay, yes, by the investigating officer in his laboratory, yes, correct?

MW: 
Correct, sir.

HK III:
So you actually have the right to answer about your laboratory knowledge regarding the samples you received, but keep your answers short so you do not make mistakes. 

MW:
Thank you, sir.

HK III:
So it is your right not to answer, but if, like just now, you are happy to answer, well , we will not prevent you, also if I cut in, don’t answer that, yes that too but it is your right not to answer questions you do not know about and you do not need to answer, like that, yes? 

MW:
Thank you, sir.

LMPP:
Good I’ll continue Your Honor, so we don’t have to hand over the results of the study to the Prosecution now, Your Honor?

HK III:
It seems the Prosecution doesn’t need it, just submit it later as an evidence attachment from the Defence. 

LMPP:
Fine, thank you. I continue with the next slide, so this is in connection with the police examination, so just like before, if before it was mercury, this one is arsenic, so just like before  so this is the picture eh, what you did before was this, that was a different study. What follows, in this fish so the mercury level is still this eh, this fish is the result of a study similar to that, then there is more to follow, which one, please let me see that fish from Mabes Polri, let me see that, the Mabes Polri the colored one, which one, this one, yes it is not here, ok not the next one, it is the wrong one. This is about arsenic fish eh arsenic in the fish tissue, this is the Police, that one, this is the Police, that one in that color is the result of your study, so the arsenic level in the fish was low, the level was low. This is from what you said earlier, so later there will be a comparison made. Earlier we compared this one, here it is. Here it is, so is this in the sea water, inside the fish, what I want to ask is from your data, it shows high levels of mercury in the sea water but low in the fish, so the [value of the] fish in that water is different, hw do you explain this.

MW:
Maybe you could ask the biochemistry expert, who could explain the relation between the concentration in the water and inside the fish, it’s not my competence to explain it.

LMPP:
Oh yes, another expert will explain.

MW:
Another expert.

LMPP:
But this, this is your data, what, the mercury inside the fish is so low, while in the sea is as high as a skyscraper. Here, it is your data.

MW:
These were my results, sir, my results.

LMPP:
 Yes, your results  so what is left to ask is how this could happen. 

MW: 
Go ahead.

LMPP:
To the expert, Like that, yes.

MW:
It’s not my competence to answer that.

LMPP:
Fine, enough from me for now, Your Honor.

HT:
Good, I will continue with your permission, Your Honor. Mister Expert Witness my question is simple because I’m not really an expert in laboratory analysis. I want to ask,  is there an analysis standard or standard procedure or protocol, when the samples are obtained and when they are analyzed, there is a time period, right?

MW:
We have a manual on how to handle a crime scene and a manual on laboratory analysis. That’s what we use as protocol, sir. 

HT:
Ok, based on that, what is the period of time in terms of hours or days between collecting and analyzing a sample? 

MW:
That highly depends on the type of evidence.

HT:
Oh I see.

MW:
If the type of evidence is easily damaged, then precautions should be taken in the field to preserve and secure the evidence. 

HT:
Yes.

MW:
So that it can last for a  long period between journey and arrival to laboratory there are guidelines in the field manual. 

HT:
Is that so?

MW:
Yes.

HT:
If I took a sea water sample, right, is there a protocol, how long can we say that the sample is valid, within a specified period of time, how?

MW:
In the case of water it depends, whether it has been preserved or not.

HT:
Ehm.

MW:
There is a preservation system, if it has been preserved, then the stability of the metals is quite stable there. 

HT:
So, for a long period?

MW:
But not exceeding 3 months.

HT:
Oh not exceeding 3 months?

MW:
Yes.

HT:
So it was not done, meaning if it had been preserved for one week could it be like that? 

MW:
Yes

HT:
I see, how is it preserved, sir?

MW:
So, here we use a procedure that adds HNO3 to PHA2, it is used to maintain the stability of metals that are  in the ocean.

HT:
Oh I see, the investigators did that first ?

MW:
Yes, it’s in the BAP.

HT:
In the BAP, based on the BAP, you didn’t participate in it right?

MW:
Please ask the investigators, sir, don’t ask me...

HT:
Oh I see, ask the investigators?

MW: 
What they did.

HT:
Oh I see, I’ll continue later, I’ll take a break for a while, maybe my colleague would continue with the questions, thank you. 

PS:
Your Honor we continue with your permission. Mister Expert Witness, you were asked if you were in good health, are you now tired or need a break? 

MW:
I can continue.

PS:
We can continue, yes.I hope you’re listening carefully, because you have to be objective and impartial, not take sides, not prejudiced and listen and  answer only what is asked, so we do not keep this hearing going till night-time.  You said that the lab where you currently work is not accredited by the National Accreditation Committee, is that correct?

MW:
Not yet.

PS:
Not yet, I have a letter here, was it mentioned before, a letter from the Head of Forensic Lab dated 3rd November  2004, it’s in the file. Under point B there is a question from the Prpsecution, and the Kapuslabfor answer is: “As a forensic institution, the Polri forensic laboratory should be duly accredited by another forensic institution, but to-date there is no such forensic institution in Indonesia”.  Do you agree with that, do you agree with Drs. RAR Hari Anwar, SH, Kombes Pol NRP: 50020147?.

MW:
Absolutely correct, sir.

PS: 
Absolutely correct, here we view you more as an expert based on your knowledge, than as a police officer. Your objectivity is that Puslabfor should be independent, although it operates within Polri, right?

MW:
Do you doubt our independence, sir?

PS:
I mean you should be able to state your opinion without any pressure, that’s what independence means.

MW:
Correct, sir.

PS:
Independent yes, I want to clarify, Mr Expert Witness, as a laboratory and outside of any Police attribute, is your laboratory bound to [keep abreast of] developing science and  technology? 

MW:
Very correct, sir.

PS:
And international laboratory methods where Puslabfor is part of that scientific community, correct?

MW:
Correct, sir.

PS:
Correct yes, it means that scientific methods are also part of the working methods of Puslabfor, correct?

MW:
Correct.

PS:
You said earlier that the way samples are taken affects the results greatly, a mistake in collecting samples can lead to wrong results, correct? When the Prosecution asked whether each report (Berita Acara) taken by the investigators must be accompanied by a Sample Taking report.. because if not you wouldn’t examine it for projustisia, correct.  This is just a clarification, my question is, when you received the evidence with the report, when you finished examining that evidence you made a report and returned the samples you analyzed to the investigator, right?

MW:
Yes.

PS:
And that is what is in front of us right now, right?

MW:
Right.

PS:
Fine.

 [End of recording]

PS:
You said earlier that the way samples are taken affects the results greatly, a mistake in collecting samples can lead to wrong results, correct? When the Prosecution asked whether each BAP taken by the investigators must be accompanied with a report for Sample Taking… because if not you wouldn’t examine it for projustisia, correct.  This is just a clarification, my question is, when you received the evidence with the report, when you finished examining that evidence you made a report and returned the samples you analyzed to the investigator, right?

MW:
Yes.

PS:
And that is what is in front of us right now, right?

MW:
Right.

PS:
Fine, I want to ask, when you wrote the forensic report for PTNMR yes, when you handed it in, you signed the BAP, correct?  

MW:
When?

PS:
When you  handed it back to the investigator.

MW:
I handed it to the investigator with a letter from the Head of  the Forensic Lab POLRI, as requested.

PS:
Correct, I have to clarify everything in this hearing, so  I want to ask first, is this the report that… but this is not your date but you have been asked clarification because you represent Puslabfor here.  May I show this to the judges?

MW:
Please, please.

 [The document is taken to the Judges]

PS:
Is it true, the handing over report of the samples from Widiantoro to Sulistiadiatmoko as the investigator was handed back to Penyidik Direktorat Tipiter Polri, this is true, yes? The BAP signed by Widiantoro, do you know this Widiantoro?  

MW:
I do.

PS:
You know the man from Puslabfor, I don’t. This is the report, right? 

HK III:
Is  there another report besides this one?

PS:
Did you hand in any report besides this one?

MW:
I made the report, this is Widiantoro’s … if you knew him at the time ask him, but I know that  Widiantoro is one of [unclear].

HK III:
Oh really.

MK:
Hand over the mike.

PS:
The problem is we’re trying to clarify. Mr Expert Witness, you said earlier that this was your own, I’ll check first if this is the evidence handed over if you say you don’t know about this, you don’t know about this either?  

MW:
I also analyzed the evidence that is why I recognized this evidence, but if you ask me whether or not  I know this report, I didn’t sign here. 

PS:
Correct, so...

HK III:
Wait wait wait, what I wanted to ask is, during the hand-over, the report is remade to the investigator?

MW:
Correct.

HK III:
You earlier said was the report you referred to this one or is there another report? 

MW:
This report here, sir, handed over by the investigator, Widiantoro, not by me.

PS:
By… by Puslabfor to...

HK III:
Yes, who knows but  it’s not this one, like that.

PS:
Not you?

MW:
Not me.

PS:
someone from Puslabfor...

MW:
Yes.

PS:
Just clarifying, rather than summoning Widiantoro back  here, we’ll just ask you.

MK:
Do you want a tissue?

PS:
It was mentioned in the report that there were 18 jerrycans, I repeat 18 jerrycans of Buyat Bay water samples, please show us which are the 18 jerrycans of Buyat Bay water samples.  And count carefully 18 jerrycans, please show them to us because you have clarified the evidence and I want to know it says here 18 white 1 liter jerrycans containing samples of Buyat Bay water. The report of 4th October 2004 says it is the report of the evidence, it is there, 18 from Buyat Bay, will you count?

MW:
Good, I must take a look, sir.

PS:
Yes, go ahead sir, you were called here to clarify all evidence.  

MW:
How many are there, sir?

PS:
18 jerrycans.

MK:
That’s around 20.  1,2,3,4,5,6,7,8,9,10,11, 20, 18 that is  Buyat Bay water, there are not 18 yet.

 [The evidence is shown to the expert witness]

PS:
May we approach Your Honor?  14, 15, 16 that’s different, read the report 9, 18 please separate them, do it well, I am here, don’t bother [him]… I want to continue with my question, Buyat Bay, where are the samples?

MW:
This.

PS:
Yes,  you separate them,  ok. This is Buyat Bay, all of it, this includes Buyat Bay, what is this, sediment? 

HK III:
Wrong labeling, maybe it is sediment, liquid is not like that. Maybe the labeling. 

PS:
Yes, that’s what we want to know, how  can that mistake happen Your Honor, so this is 18 yeah, all 18 from Buyat Bay river water?

HK III:
River? 

PS:
Ah Buyat Bay sea water, good, please show the court, in the West Jakarta court narcotics go missing, here I would expect consistency of all evidence. Show me 3 white 1 liter  jerrycans of sea water from the Totok Bay. I ask that you put them over here.  C Totok, B Totok, go ahead sir.  Please show us again the  3 white jerrycans filled with Buyat River water sample!

MW:
I wanted to instruct what… the Buyat water, someone still wanted to analyze it. 

PS:
Alright, please show me, show the court 3 white 1 liter jerrycans filled with samples from Buyat River water, done yes. Now please get 1 white jerrycan filled with a sample of Totok River. Jerrycan yes, don’t go and look for it all over, jerrycan here, it is called jerrycan, come on Mr Expert Witness.  Ok, good, we continue,  for the time being we cannot see it here we do not see any Totok River. Please show me four white 1 liter jerrycans containing samples of  water from a Buyat river tributary, 4 jerrycans. 

HK III:
Check the hand-over BAP from the investigator to the Prosecution and the hand-over BAP from the Prosecution to the court.

J2:
[unclear].

HK III:
Whoever from the court received this evidence, did he check it? Let’s not just play with signatures, signing a receipt for 2 [items] and writing 4. Playing with signatures, do they think it is so easy to receive evidence. Who from the court has received the evidence, let’s leave for now, if that was indeed received then I want to ask the court attendants, was the evidence checked when it arrived, or was it not?   

PS:
Fine, fine we move on to another question. Mister Expert Witness please come here for a moment, please check the BAP, when you wrote the Puslabfor report, you wrote many sentences, data overhere, and so on.  Where did you get that data, how could you write up these Puslabfor results, these are the report results, this is the Criminal laboratory’s BAP, the evidence is  tailings  from PTNMR’s Buyat Bay sea water sediment sample, Buyat Bay biota and samples of blood, fingernails and hair from Buyat Pantai  village residents, did you do the write up and also analyze these?

MW:
May I speak, sir, I participated in the analysis.

PS:
Ok, good, if that is the case let’s all sit down, if, of course this report is correct.  In this report you stated that because you participated in the write-up of the BAP, you have to take responsibility. My question is, where did you get the data that you put in this BAP, did you get it from the investigator or did you do it yourself? 

MW:
I reverse the question to you, which data are you talking about here?

PS:
The data that is in the Criminal Laboratory BAP.

MW:
There are 2 [sets of] data there sir, the data inside that is data from our laboratory analysis.

PS:
Yes, before… in this table there are many comments, I will break them down one by one, where did you get these data from? 

MW:
Thank you, I’m telling you that inside the Forensic Lab examination team, more than one person signed the document, if I’m not mistaken, sir.

PS:
Yes, meaning that there was a data source.  I’ll read out one of them, investigation at the scene of the crime or TKP, in terms of taking evidence samples, did you go out to sea at Buyat, you have already said no, so how come that  you have a BAP that talks about an examination at the TKP? I want to know that. 

MW:
Thank you sir, once again I reiterate that this report was not signed by just one person, among the signatories were Adi Kurisman and Widiantoro, he went to the TKP.  And he had the data, if you want to question the data, ask him, I was  only in the lab.

PS:
Fine, good, enough, enough.  You issued this BAP not knowing the source of the data because that was known to other members of the team, ok.  My next question is , under number 3 the data you mentioned yes, under number 3  it refers to forensic results yeah, this is still an incident, and incident that took place, yes number 1 above  I start to tell the story, please bear with me follow me and if you know, please comment. The Bareskrim Team left Jakarta on Tuesday 17th July 2004 at 7 o’clock etc yes, You do not know where these data were obtained, whether from the BAP or from… 

MW:
The team that left Sir, left together with the Bareskrim Team, there were 2 people sir, Mr. Adikurisman and Mr. Widiantoro whe left to come here, they integrated with the team.  So I think that it should not be me answering but you should ask him. 

PS:
You said earlier that for every projustisia sample taking, a BAP should be attached, did you see a sample BAP? 

MW:
The sample taking report  was entered in my file. 

PS:
Oh, it was  entered. Was it used as a data source in writing up this conclusion?  

MW:
Oh no, we had nothing to do with the conclusions, these were taken by the team, the Labfor team participated in the sample taking team. 

PS:
Yes, correct, but it wasn’t based only on memory, it was based on… you were asked by the Prosecution, you said that it was based on the BAP, if it was not, there would be no point in examining the BAP, right... So, when the investigator handed over the evidence to you for lab testing, you mean you were also given the data from the evidence collection and so on, was that it? 

MW:
Correct sir. 

PS:
Correct, my question is, although you didn’t go [with the team]  or know exactly the data for Puslabfor results, I just want to know, please explain to the court point 1 on this coordinate. I ask that you look at point 3 on your table. Here you said, because the Prosecution has already asked about the sample collection coordinates, as well as based on the report, I ask how far, where was these data obtained, number 3 that I have read, please just follow me and if I am mistaken, please correct me. 

MW:
Numbers? 

PS:
Point 1 on coordinates 9266N, 68966E, at a depth of 30 meters, a 2 liter sample  of sea water was taken. Mr Expert Witness, did you know that 2 liters were taken? 

MW:
This happened in the field, sir. 

PS:
Fine, it means you don’t know because it happened in the field, and your team was there with the Puslabfor, yes?

MW:
Yes 

PS:
Fine, let’s take a look at the BAP at the same point, that is 2 liters on the coordinates you have mentioned. Here is a BAP of sea water sample from Buyat Bay yes,  taken  on 28th July 2004, please Mr. PP follow me and  correct me if I’m wrong.  1 plastic container of sea water sample with a volume of 1 liter from a depth of 30 meters on the same coordinates 926622N & 68966E in Buyat Bay, why did your report say 2 liters when the sample taken was 1 liter, how did the 2 liters appear on your report? 

MW:
We took 2 samples there, 1 was preserved with He O3 and we wrote that down in the BAP, what we received we wrote up in the BAP, what we did not receive we did not write up in the BAP. 

PS:
Yes, yes, that is what you need to explain here. You received 2 liters, 2 jerrycans, but the sample taken was only 1 liter.  That is what we want you to answer, then your Puslabfor report almost all of it, around 80%, had the wrong coordinates.  When you leave this hearing you can cross check the results from Puslabfor and the sample BAP yes, I continue, with the Puslabfor results there were several photos, did you bring them?  

MW:
Eh the photos are not here, because, because the photos...

PS:
Not here, fine Your Honor, maybe the Panel has the originals so it might be easier to show them to the witness.  I ask to come forward Your Honor to see the photos attached to the Puslabfor results.

HK III:
These are also photocopies, not originals.

MW:
I have this too.

PS:
You have yes, you have.

MW:
Photocopies, how can they be seen?

LMPP:
Where did the original get lost?

PS:
There are no originals, yes? 

MW:
I’m not an expert in looking at photos sir, I am not an expert and I am being asked to look at those photocopies, yes but no way do I want to look at these photocopies. 

PS:
Come on Mr Expert Witness, you know they are your own product.

MW:
Go ahead.

PS:
Yes, ok, this is from what process and where was this photo taken, photo 6? 

MW:
Yes, it’s dark.

PS:
Dark?

MW:
I know this person, the name, ah, I forgot it but I know this person well. 

PS:
But that is a Pulabfor person, yes, the ,what, the Puslabfor investigator? 

MW:
Ah how I can… the man I do not know, it is so blurry.

PS:
Ok.

MW:
So if you ask me to identify something that I can’t see, I can’t do that either, I’m not an expert in identifying shadows.

PS:
Yes, it does not matter, it doesn’t matter; you fail to recognize your own product?

MW:
Wrong, it is not, it is not that I do not know my own product, my product is not photographs like that. 

PS:
Yes, yes, I’ll try to look at print out result of another photo, where is it? 

MW:
Here, I have it

PS:
Just a moment, Mr. Ria a little patience, ah now it’s clear, would you please look at it.  The position is precise, no… but there is another photo that can show, help identify the person, the one on the left, is it not Mr. Purwanta, hey? 

MW:
What is your question?

HK III:
leave it, he’s upset. 

PS:
Yes, can you explain the photo?

MW: 
What question first that I want… 

PS:
The question is, do you know this photo and who is in this photo? 

MW:
I know the person in it, it is someone from the Forensic Lab named Mr. Adi Kusrisman.

PS:
Mr. Adi Kusnan? 

MW:
Adi Kurisman.

PS:
Could it be it this is the photo that was photocopied? 

MW:
Yes he was one of the people who signed the BAP.

PS:
Who signed the BAP, yes, please record that , please, Adi Kusnan.  I return to your lab results, it says here is that it is a process of what was there, please look at the picture again, take a good look at it.You are a forensic lab person? 

HK III:
Go this way, don’t... 

PS:
Yes, yes.

HK III:
Hahaha.

PS:
Step back a little, step back a little.

HK III:
Now like that,  that’s better.

MW:
You asked what he was doing? 

PS:
This  is what he doing, he’s a forensic man too.

MW:
Once again I tell you sir, I told you something I didn’t see there, I didn’t go to the field, this was done by other people there, don’t ask me, ask him. 

HK III:
Oh I see.

PS:
Ok, then.

MW:
It’s in accordance with the BAP, right?

HK III:
Don’t get angry sir, don’t get angry, as a witness you have to remain calm,  don’t get emotional; policemen tend to be emotional.

MW:
Because your voice is so loud, I am only trying to balance...

HK III:
Sometimes it has to...

PS:
Don’t say what the data is like, what you mean is field data, so please limit yourself to field data only. 

PS:
Fine, you do not know about field data but  you wrote down about field data you know nothing about, did you not participate in making this?

J1:
Don’t push your will against the Witness.

HK III:
I thought it had been answered, so from the Puslabfor team some went to the field and some didn’t. But the ones who signed in addition to people who went to the field, there were others who did not go, like this gentleman.  

PS:
Yes absolutely correct Your Honor, my intention is to show, to test, it is the duty of this court to test each document, we have to test its validity if we don’t know...

HK III:
But that is the reality. 

PS:
Yes I agree, if that is the reality,  it means that the Prosecution called this witness although as it happens all coordinates and quantities of material  contained in this conclusion [show]  that 1 liter of [sample] evidence was always taken for each samples but in the lab it became 2 liters. This is on our record.   We read out the sample taking one by one one here yeah, for information before we asked about it, many coordinate points 3A I  already asked earlier,  also 3B on  the same day, at coordinates 92691 North 689957 E depth of 30 meters it was said 2 liters were taken. The witness also said that the first jerrycan was preserved with several HN03 tests with the same PH concentration, 2 was coded 2, and there were other samples with the same code. My point Your Honor, let us assess together the 3 samples with 1 code to test the numbers at the front and why many went missing, they  were not in fact  turned in.  That’s what we want to break down that these were the Puslabfor results, we all actually want to know the sample taking that was very [unclear], dissolved arsenic in Buyat Bay water samples at 9 different coordinate points.  Take a look down, how many coordinates you entered in the table, you said 9 at the top, at the bottom you put 10.  1,2,3,4,5,6,7,8,9,10, you said nine, where does the extra one come from? 

MW:
But there’s an A and B, sir.

PS:
But the sequence is between coordinates, we are talking between coordinates, the coordinates are different, the coordinates are E and N. And from the sample taking BAP there were 11 points, you said there were 9 coordinates, you wrote in the table 10 coordinates, if we look at the sequence in the BAP this is 452-456, the sample collection report shows 11 points, why these inconsistencies? Of course I ask where you got that data so that we know. Just take a look these are 2 points, yes 1,2 and then the BAP  

MW:
These are data from the field sir.

PS:
Yes, what we want to know is how far your correlation goes...

MW:
[unclear].

 [End of recording]

PS:
My question,  on this list why can it be different, why 9 different points, you entered 10 points, yes 10 points, it is this point right?

HK III:
No, he should be asked why of these nine points he only took those? 

MW:
It was in the evidence, sir, what I entered in this table, so the evidence I analyzed is the evidence I entered in the table.

HK III:
So you knew from there your basis for the 9? 

MW:
Yes the evidence is from here sir, because code number 9, he coded it to 9 only, number 9, divided into two so it became 9A and 9B so if we say 9 although in the photo code we gave a code 9, I used 9 and added 9A. 

PS:
Fine, my next question is,  in this table, you used the measuring unit micrograms per liter, why use per liter, for example because…?

MW:
That’s ppb, sir.

PS:
Oh ppb fine, fine. Here is a table with 9 levels of heavy metals, mercury, HG and AS yes, in samples of hair, fingernails and blood belonging to  Buyat Pantai hamlet’s residents taken at random.  In the hair column you used microgram per gram, but in the fingernail column only microgram,  not clear per what, don’t look at me, look at the comparison, why it is not there? 

MW:
Wait a minute, if for blood it’s clearly microgram because it’s in the form of liquid, anything in solid  form uses microgram per gram as weight unit of measurement.

PS:
Yes because of the unit, but you admit it’s not written here per what. There a mistake there, sir? 

MW: 
Yes it wasn’t entered here.

PS:
Fine, the measurement unit was not entered when calculating hair and you, Mr Expert Witness, have just admitted to a mistake in the lab results.

MW:
I corrected it, sir.

J1:
Your Honor, I ask that in this trial we shouls follow  good procedural law and  don’t jump to conclusions before it is time.   Maybe we could all be more professional as it seems that there are  intonations bent on brushing away what we ask. 

HK III:
That’s not your opinion, is it sir? Actually what’s been pointed out here is material in the files, and it’s the Prosecution’s right to show what’s in the files, and I think this not an opinion, not a conclusion.

J1:
The Panel said, the panel has said  this is your conclusion in the defence later, like that, this has been said….

HK III:
Yes but…

J1:
But it has happened… to the lab and incorrectly issued and the Panel also said so. 

HK III:
Actually, if you don’t want the Prosecution to examine it don’t enter it in  the BAP, in this files because there is a right to clarification for everything that is in the files. I think...

J1:
That’s my point, we don’t limit the evaluation but there is a time to make a conclusion.  

HK IIII:
I guess not a conclusion. But he, but he asked why it wasn’t written there, is it a mistake or a misprint or something. I think that’s not a conclusion, and if you can answer please do, but if you cannot answer, go ahead.

PS:
Good Your Honor I will continue, if the Expert Witness called in to be a trusted expert could please look at table 4.

MW:
Table?

PS:
The levels of heavy metals mercury HG and AS, arsenic, sediment samples from  Buyat Bay [taken] from 8 different coordinates.  If you look yourself  at the  table,  there is one point, point 1, point 2, point 3, point 4, point 5, point 6, point 7, point 8, point 9 on top. You said 8 points, underneath you made a sequence and entered the points up to point 9. What is the meaning of this, why they are not synchronized? 

MW:
So, what is in the table is data based on the bottles analyzed and the evidence we examined, that was the data we used for the analysis. The statement that says in table 4 above is 9, I didn’t type that , sir.  

PS:
Alright, ok, enough. You answered that you didn’t type it. You used the AAS method in analysis, right?  Please correct me if I’m wrong, Mister Expert Witness, I’m not an expert, please explain the methododology you used in the lab analysis, AAS or MIC what was it? 

MW:
[unclear].

PS:
Those are the methods you used in testing all the samples, don’t just nod Mister Expert Witness, so the clerk can record yes or no, did you use all the samples or not? 

MW:
Yes.

PS:
Mr Expert Witness, I  have no further questions for you. Your Honor, these samples are sediment, there is water, there is fish, there is hair, using the wrong methodology. Thank you I have no further questions. 

MW:
I interrupt, sir, AAS is not a methodology but a detection instrument. 

PS:
Alright, alright.  From the Defense team it is enough, if you want further questions the Defendant himself can ask a question and respond to the Witness’ explanation.

RBN Questions & Comments
RBN:
I just have a couple questions relating to data before I make my conclusion.

HS (interpreter):
I have some questions related to data before I state my opinion, Your Honor. 

RBN:
But one thing also for this gentleman, the reports I got from the field when his team was out there were nothing but reports of people being very courteous to our people allowing us to take split samples and that was very much appreciated.

HS:
Yes, what I wish to report is that I also received a report from our field people that when they came to work together they worked well and there happened a split sample so we were able to take it and measure it ourselves. [?] 

RBN:
Ok the mean [main?] thing that I am looking at is first of all the blood, the blood in the BAP for the most part to my, I am not the expert but seem reasonable and the same thing with the fish on the data that we have seem somewhat reasonable.

HS:
Yes, so the first is the lab results saying that in the BAP there is blood within levels in the blood and also in the fish and water, they appear still normal

RBN:
It’s the air, the sea water the one that I have seen major fluctuations with.

HS:
In the sea water there are major variations and fluctuations. 

RBN:
And it was very difficult flipping through the documents looking from one side to testimony to the others so I put them all in a graphic so you can see them.

HS:
It was difficult to look from one part to another in the bAP, so I entered  them together in a graphic so that it can be seen in its entirety. 

RBN:
Ok and this is what the graphic looks like for the mercury in Buyat Bay.
HS:
And this is about the mercury levels in Buyat Bay. 

RBN:
Next slide please.
HS:
Next slide please.

RBN:
But what I am suprised that is in that small bay there is five times variations between one sample point and another, and sea is very dynamic with curl and waves I would that’s more than I expected.

HS:
What I am surprised about is that in the small Buyat Bay where the sea water is very dynamic with tides and waves there is a difference up to 5 times from such close distances.

RBN:
Ok, again please.

HS:
Continue.

RBN:
And the average when you average without is 4,89 mg per liter.

HS:
And the average is 4.89 micrograms per liter. 

RBN:
Next.
HS:
Next.

RBN:
And this is the sample that you took in Totok Bay and I am assuming you were using this is a references site to that for Buyat.
HS:
And this is the situation in Totok Bay and I assume that the condition of Totok Bay was used as a reference for Buyat Bay. 

RBN:
Ok next slide please, and that was 4,89 mg per liter.

HS:
And here 4.89 its 9[?] 
RBN:
No pardon me its got wrong number it should be 9,8.
HS:
9,8 yes.

RBN:
Sorry, ok and here.
HS:
Continue.

RBN:
But you see there is a huge variations within the data, terus again.

HS:
Continue again.

RBN:
Even here in arsenic it’s 3 times again between samples.

HS:
You can see a large variation in these samples.

RBN:
Next, and here is the true combine, could you please go forward.

HS:
Yes here there is a difference, we can see the similarity. 

RBN:
And what I find suprising about it the Totok Bay according to your data is actually higher on average than Buyat Bay.

HS:
and that in your data the Totok bay is higher than in Buyat Bay. 

RBN:
As an average and again our sea expert and ocean and fishery says that these 2 bays are completely different and there is no water than boost between them.

HS:
While the ocean experts say that there is no relation between the two bays, but it is there that is bigger [?].

RBN:
Next please, again so I started looking at the samples.
HS:
I started looking at the samples collected. 

RBN:
And did you mention that you were part of the sampling in 2004 were parted of the team with KLH.

HS:
And you also were in the  Integrated Team there above. 

RBN:
So we got about 600, over 600 samples in tested by independent laboratories over the life.

HS:
So there were over 600 samples tested by independent laboratories. 

RBN:
And 10 by the police.

HS:
And 10 by the police

RBN:
And they don’t match like it seen before.

HS:
And not one matches. 

RBN:
So I started thinking what could possibility be?

HS:
So I started thinking, how can it possibly be like that? 

RBN:
Ok everybody, are the other laboratory is wrong?

HS:
Does it mean Sir, look overthere, they are all wrong. 

RBN:
Or and the reports that there in BAP are correct.

HS:
And only the police report is right. 

RBN:
Or.

HS:
Or.

RBN:
The others laboratories are correct.
HS:
All the laboratories are correct. 

RBN:
And the police is wrong.

HS:
And the police is wrong.

RBN:
Or.

HS:
or.

RBN:
Or the third possibility…
HS:
Or there is the third possibility that they are all right. 

RBN:
Again, but then somebody were having real question about the number samples and location.

HS:
But there has been [foul] play with the samples, because I strongly question the sample matter as it surfaced here.

RBN:
What is your impression please, as an expert?

HS:
Maybe you have an impression about that, what is your opinion, Sir, that is the question. 

MW:
I was not present at the TKP and I have no opinion. 

HS:
Oh I did not take part in the place and the location.

RBN:
Ok next slide.
HS:
Please switch it off.

RBN:
Ok thank you, again I find this confusing as you.

HS:
Yes, I am as confused as you are. 

RBN:
Ok, so again really you know its a question of is everybody else wrong, is the police wrong or something wrong with the methodology and appearance custody of the samples.

HS:
Again, all of these reputable institutions are wrong, is the police wrong or somebody has been playing up? 

RBN:
Do you want comment on that?

HS:
Do you want to comment ?

MW:
No.

RBN:
Ok with that I would like to occur my conclusion of this witnesses testimony and first of all I accept the witnesses testimony that is part of the Independent Team in August-September 2004 that the water and fish in Buyat Bay were normal so now I only leave the question of the July Police sampling that remain say will question.

HS:
Ok therefore my conclusion is that I accept the testimony that as a part of the independent team in in August-September 2004 that sea water in Buyat bay and fish are normal and that only the samples taken in July by the police are questionable. 

RBN:
And I also agree with item 10 of your BAP and also in your testimony that AAS with cold baper technique is acceptable equipment for testing sea water and mercury and arsenic.

HS:
I also agree with item 10 of your BAP that AAS with cold steam technique uses a system of  continuous steam tide to measure mercury and arsenic in sea water. 

RBN:
And while I observe the evidence being presented is obvious that the evidence was not preserved to allow further testing examples not prefrigated frozen or otherwise preserve does there is no opportunity to do duplicate laboratory results.

HS:
While I observe that the evidence submitted here was not preserved to permit additional testing, in other words, it was not chilled, not frozen, or preserved so that there was no possibiity to repeat the testing to prove the lab results. 

RBN:
Ok the laboratory testing on sediment in the BAP and in your evidences as an examples does not indicate what compound or form the metals were in and therefore they are irrelevant.

HS:
Your laboratory testing on sample sediments was not indicated in the form of compound, and therefore not relevant to anything being questioned here. 

RBN:
I also find it confusing that the Police Laboratory found the waters in Totok Bay higher in mercury than in Buyat Bay and marine massive variations by several others our times between individual samples, these seem unusual in such a dynamic environment systems such as disease.

HS:
I am also very confused that the police report found that mercury levels in Totok Bay several times higher than in the water of  Buyat Bay in different samples, variations that time over time are higher appear to be impossible in an environmental system like the sea, in my opinion the variation is most unusual and uncommon.  

RBN:
I also find it amazing that the high level of mercury in waters indicated by the police laboratory do not correlate with very low levels of mercury in police laboratory fish samples, logic with assume that the correlation between fish and water would be applicable.

HS:
I also find it very amazing that the high mercury levels in the sea water as shown by the police laboratory are not correlated to the low mercury levels found in the fish. Logically there should be a correlation between the levels in the fish and the levels in the seawater. 

RBN:
I further conclude that chain of custody, care and control of samples was broken in the process, does leaving access to others this leave to questioning about what samples were analised that the police laboratory or even what is been presented here in court.

HS:
Furthermore I conclude that the chain of custody, control and care of the samples was broken in the process, so it is questionable whether the samples analyzed in the police laboratory are being presented here. 

RBN:
I also have to reject the Police Laboratory result but only in many areas as some do not correlate to previous and more recent sampling and police samples also do not match the split sample analysis of ALS laboratories in Bogor.

HS:
I must also reject some areas  of the laboratory results because the results have no correlations with samples taken both before, after and recently, also those split and analyzed by the ALS lab in Bogor. 

RBN:
Thank you very much.

HS:
Thank you Your Honor. 

HK III:
That’s it yes, I think this is enough from you, please you may leave. Thank you for your comments. Now I ask the defendant and his interpreter to come to the front. We have completed the examination  of two expert witnesses for the prosecution. For the next hearing  we ask the Prosecution again, do you have any more witnesses to submit? 

J1:
Yes we do Your Honor, we still have one more expert witness then two witnesses to the facts. One is sorry, his name, his friend was a fisherman who witnessed the sample taking at the time, but sorry, to-date we cannot, we the prosecution can no longer find him, it seems that he is in Pandeglang.  Then the other fisherman, Erdiansyah Taher, was no longer at his address when we tried to contact him so we asked  for a statement from the  head of the Village. However, there is still one witness and we will try until next week to contact the two remaining people, however the expert has not yet been summonsed and we will try to  have him the following week. 

HK III:
Yes ok, so we still give a chance to the prosecution to submit the remaining witnesses, whether  fact or expert witnesses. 

J1:
Alright, thank you sir.

HK III:
So we still give a chance [to the prosecution] and so that  the Defence is ready to call its witnesses please prepare to present your de charge witnesses, because we are down to the last few remaining withnesses, they said 3 but there is a strong possibiity that 2 might not be able to attend, so there might be only one remaining, but we give a chance to the prosecution to finish presenting all its witnesses.  And for the two witnesses, if the defence does not  object, their testimonies could be read and if there is no problem then the following week it would be the defence’s turn to present  their witnesses.  

LMPP:
Regarding documental evidence, like it is already applied, it has its own procedure. To examine documents, each document will have to be sampled  in the civil case and given a code  so that it is easier for others to study them, My question is, do we finish first with the prosection documental evidence so that the defence can submit its own evidence, Your Honor? 

HK III:
Oh yes, it can also be like that, so start with, what, coding ther evidence, from the beginning I asked both the prosecution and the defence that all evidence submitted in this court should be coded to facilitate not only the prosecution and the defence byt also the judges to access the evidence. So if not code is applied, yes, of course if the prosecution rarely handles civil cases, often there is no list of evidence so I remind you so that there are no mistakes, there is a way to codify the evidence, by giving a code P1,P2, P3 or T1, T2, whatever terminology you want to use as long as you make a list [of evidence].

J1:
Maybe for your consideration, if for example at the Denfense’s suggestion regarding documental evidence, would it not be better after  we finished with the witnesses examination, whether a de charge or a charge witness, we go into the document examination for the documents submitted by the defence.  What I mean is after witnesses and experts have been heard. 

HK III:
Of course the proof system is somewhat different in Civil Law where the authentication from the plaintiff include documental evidence listed and witnesses’s examinations are finished starting from the plaintiff’s side, before continuing  with the authentication from the plaintiff’s side, that is the system if Civil Law. But Criminal Law doesn’t have that, yet, but we could follow the Civil Law system, so we finish first with the witnesses and evidence from the prosecution, then afterwards whether time is needed to write it up, they ask, for example later before it is submitted [?] to the witness. Then for each side’s conclusions, the parties can comment on each other’s witnesses and evidence and also comment on witness and evidence. So it would be more orderly this way, so this would be best but let’s see if we can do it using that system. 

PS:
Your Honor, if we may discuss this idea, going back to the principles of the Criminal Code that first authentication comes from the prosecution, we, of course, then make our defense after learning the evidences from the Prosecution.  So why should we hand over evidence if there is no need. So we would be of the advise that the Prosecution should complete in full its authentication, after all the evidence is already in the evidence list. Now the evidence is out, now we go into authentication because of cross checking with the experts, just carry on with prosecution authentication with their own documents, then we’ll respond.  

HK III:
Ok, so it’s like this, after the Prosecution witnesses we take some time for official submission, or official evidence examination, special documents, yes. So we finish that then we move on to…so after the witnesses, if necessary we would make time to gather the evidences, to make a list of it, we will allocate time, ok.

PS:
Your Honor , it is not mutually, eh because the evidence is taken from a sealed box, after the trial we would like to invite the Prosecution and the Court clerks to count the evidence already available, the actual documents we have at this point in time.  Phank you. 

HK III:
In the meantime, we can count it together later, no problem.  Like I said earlier, we will check the evidence from the Prosecution, whether the court really did count [the document] one by one or was there a list that the court just signed without counting. But in meantime if you want to count it after the trial, be my guest, so in a week we give the Prosecution another chance to present their witnesses, the court is adjourned until…

LMPP:
Your Honor before you close can we ask the prosecution for the slides, they promised us  hard copies, we still haven’t received them, would you remind them, dr. Budiawan was the first slide … they agreed earlier but maybe it was just technical, can we have them now?

J1:
Please,  the Defense may contact us, don’t make us contact you, thank you.

HK III:
Yes, if those slides are going to be used as evidence in this case, I think the Defense has the right to have them unless they are not going to be used as evidence.  So we’ll see later and  personally the expert has agreed to it but I don’t know if the person is still here, and whether his willingness was followed up.  So please if the prosecution can help, because we are trying to find the truth, I think there is nothing secret, ok.

J2:
One more thing Your Honor, if the Defense Attorney and this is also for the authentication and defense we heard from...

 [End of recording] 

J2: 
The slides presented in the evidence of witnesses called by the prosecution but not only… actually both prosecution and defence have been using slides, we are also interested in obtaining them so we too would like to ask the defence to provide us with their slides.

HK III:
So if for example the slides presented by the Defense yesterday were to  be presented again during the examination of the Defense’s A De Charge  witness,  they can be handed over during the authentication. But if not, it’s fair enough if the Defense also give it to the Prosecution, so we must really consider  to apply some give and take to seek the truth in this case, so there’s nothing to cover up here, I guess the prosecution is transparent and so is the Defense, so we are testing the truth.

J1:
Your Honor, in principle we are not protecting the slides presented by the witnesses, so they can have them if they want them, however what we said previously, it is up to our experts, we are  not applying restrictions so don’t assume the Prosecution is preventing the expert from giving the slides to the Defense, so go ahead it’s no problem for us.

HK:
Yes we’ll find a way later, but if  what we get in these hearings is in  the interest of both parties and also the Panel of Judges I guess there’s nothing secret, nothing to cover up.

LMPP:
Your Honor, if there is already a list, we would be happy to give to the Prosecution the slides they  need for the interest of Prosecution, we’d happily… if there is a list, please let us have it immediately or give us the list of what you want  and we will hand it over too to the prosecution. 

HK:
Yes, just inform each other, at the next hearing we will decide which data is needed by the Prosecution and which by the Defense.  So for the next hearing I think there will be one day when we specifically discuss the documental evidences or slides.  So the court is adjourned for a week to give the Prosecution the opportunity to present the remaining witnesses, this court is adjourned for one week until 17th March  .

 [The judge hits the gavel]
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